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DE PR/ESENTI. 



LAW STUDENTS' SOCIETY. 

When this Journal was established its first article ad- 
vocated the establishment of a Law School here. It was 
happy in announcing in its first volume that steps have 
been taken to establish a Law School. After His Lord- 
ship the Chief Justice had delivered a very interesting 
address, several other lectures were delivered and the 
school ceased to exist at the end of the year. The law 
students, however, obtained from the Attorney-General a 
room in the new Court House, and during the last year 
re-established lectures in connection with their society. 
They held an annual meeting on the 27 October, 1894, 
when the following officers were elected : President, 
"W. Hart McHarg ; Vice-President, J. F. Fisher ; Secretary- 
Treasurer, M. B. Jackson ; Counsellors, F. S. Andrews, 
F. Heap and J. D. Brown. It was decided to inaugurate 
a series of lectures for the winter months and a committee 
was appointed to draft a scheme and ask some of the more 
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prominent members of the Bar to lecture. Mr. W. E. Per- 
due delivered four lectures on Equity, as follows : — 

November 17, 1894.—" The Origin and Maxims." 

November 24, 1894.—" Trusts." 

December 1, 1894.—" Frauds." 

December 8, 1894.—" Mortgages." 

As Mr. Perdue was at one time an examiner of the Law 
Society he prepared lectures which were useful to the 
students by which they were assisted in passing their examin- 
ations, and took especial pains to apply to cases in the Ontario 
and Manitoba Courts to the questions under discussion. 

Mr. H. M. Howell, Q. C, delivered three lectures on 
Common Law, as follows : December 15, 1894, "Principles 
of Common Law"; December 22, 1894, " Contracts" ; De- 
cember 29, 1894, " Contracts." 

Mr. J. H. Brown, Deputy District Registrar, Winni- 
peg, then delivered two lectures, January 19, 1895, " The 
Real Property Act "; January 26, " Powers of Executors 
and Administrators in Manitoba." Other lectures are in 
course of preparation. 

Mr. N. F. Hagel, Q. C, is now lecturing upon Crimin- 
al Law. The Society has also arranged to have its annual 
dinner. We congratulate the officers on the success of 
their effi)rt8 for the past year and sincerely trust that they 
may always be as fortunate in gaining the co-operation 
of members of the Bar of such standing to lecture before 
them. 

LAW SOCIETY EXAMINATIONS. 

The results of the Law Examinations during Hilary 
Term are as follows : 

Primary— S. E. Richards and P. S. Taylor. 

First Intermediate — H. Ormand and E. J. P. Bureau. 

Second Intermediate — J. A. Maughan and M. R 
Jackson. 

Call— C. E. Bastin, D. W. McKerchar, S. J. Rothwell 
and W. Hart-McHarg. 
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PRESENCE BY TELEPHONE. 

It has been held that while information by telephone 
may be Bufficient to justify the making of an affidavit upon 
such information provided the speaker is identified, yet the 
law relating to conversations and presence by telephone is 
unsettled. It has been questioned when a meeting of a 
corporation has been attempted and a quorum is not pres- 
ent, can it be "counted" by calling up the necessary 
absentee by telephone ? We do not think it can. The 
University Law Review " regards the question as one of 
^^ grave doubt. So it must be until the question is settled." 
It continues " We apprehend that as to the telephone dis- 
" tinction between presence and assent will be generally 
" accepted as sound. If presence is required the telephone 
" can give it, where only assent is required, the telephone 
" can give it if oral assent is enough. If written assent is 
" to be given, the telephone cannot give that — though 
" forms of electric communication not yet in commercial 
" use may — ^but the telephone may give authority to an 
" agent to give written consent in those cases where oral 
'^ authority is enough. Where assent must be under seal, 
" oral authority is not enough." 

REASONABLE DOUBT. 

We have learned by experience that in criminal cases 
strictly so called, the privilege of the accused to give evi- 
dence on his own behalf under the Thompson code leads 
to perjury and also to conviction. As a question of exped- 
iency we think that after two or three convictions in which 
the accused was his own worst witness, we have concluded 
to hang our clients hereafter without their assistance. The 
effect seems to be otherwise in Illinois. A writer in The 
Legal Adviser says : " If the defendant walks on the stand 
and swears falsely with every utterance, and denies, as he 
is bound to, the statements of all the witnesses in the case. 
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the rule of ' reasonable doubt' is insisted on, and the result 
is a miscarriage of justice. In Illinois, it has gone to such 
extremes that it casts its shadow over everything, and now 
it is almost impossible to convict any one of homicide if the 
slightest evidence can be adduced showing a conflict of 
testimony. The moment that is shown, the doctrine of 
^ reasonable doubt ' spreads its soft radiance over the minds 
of the jury and they are ready to acquit." And speaking 
of the doctrine of reasonable doubt, says : 

'^ It is as wild and incoherent in its manifestations as 
the Brahman's song which says : 

" If the red slayer think he BlayB, 

Or if the slain think he is slain, 
They know not well the suhtle ways 

I keep and pass, and torn again. 

Far or foi^t to me is near, 

Shadow and sunlight are the same, 
The vanished gods to me appear ; 

And one, to me, are shame and &me. 

They reckon ill who leave me out ; 

When me they fly, I am the wings ; 
I am the douhter and the doubt, 

And I the hymn the Brahman sings." 

THE IRISH BAR. 

In Canada the Bar is fully aware of the wide gulf which 
separates English from Scotch law, but looks upon that 
which flourishes in Ireland as practically the same as in 
England. This view is, broadly speaking, correct, but 
that there are many minor differences will be seen from 
the following article on " The Irish Bar," which lately 
appeared in the Law Times. 

Of English institutions transplanted into Ireland, none have been so 
fidthfuUy reproduced, or have proved upon the whole so satisfactory, as 
the legal system. Ireland has a Supreme Court of Judicature, consisting 
of a Court of Appeal and a High Court of Justice, constituted under a 
Judicature Act in all essential particulars the same as that which regu- 
ates the English courts of law. The points of difference depend chiedfly 
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upon certain transient drcomstances that have retarded the operation of 
the Irish land legislation ; and, in fact, they serve to illustrate an identity 
of principle throughout the history of the administration of English law 
in both countries. 

For example, the Exchequer Division of the High Court, which in 
England ceased to exist in 1880, still continues in Ireland, although 
liable to be amalgamated with the Queen's Bench Division as soon as a 
vacancy shall occur in the office of Lord Chief Baron. The High Court 
of Admiralty was abolished in Ireland only upon the death of its late 
judge in the commencement of the year 1893. It will be united to the 
Probate Division on the death or resignation of the existing Probate 
judge. The Irish courts have no jurisdiction to grant a divorce, the 
ultimate title of this division will be '* Probate, Matrimonial and Ad- 
miralty." The Irish Court of Bankruptcy is separate from the Supreme 
Court, bat the Court of Appeal can revise the orders and judgments of 
the Bankruptcy judges. The Irish Land Commission is also a separate 
court, although by a curious provision of the Act of 1882 the Judicial 
Commissioner is deemed a member of the Supreme Court 

The judges of the Chancery Division in Ireland are, in addition to the 
Lord Chancellor, the Master of the Rolls, the Vice-Chancellor, and the 
Land Judge. The Lord Chancellor exercises in person his jurisdiction in 
lunacy and in matters connected with the guardianship of infants ; but 
his chief judicial duties are in the Court of Appeal. Of this tribunal he 
is the ex officio president, and in most ordinary cases sits with the two 
Lord Justices. In cases that are likely to go to the House of Lords, the 
court is augmented by the Lord Chief Justice, the Lord Chief Baron, and 
the Master of the Rolls, who are its other ex officio members. 

There are in Ireland twenty judges. This is a laige number, when it 
is considered that in England twenty-seven are supposed to be sufficient. 
From lack of more arduous work, and to save the appearance of absolute 
idleness, the common law judges in Ireland are in the habit of constitut- 
ing themselves into imposing tribunals of three or four members, and 
with all the pomp of the court in banco, hearing summonses and trivial 
applications of a kind that in England is disposed of by a master in cham- 
bers. It happens commonly, even in the middle of the sittings, that every 
court has risen for the day before three o'clock, and rarely that all the 
courts are still at work after one o'clock. It is no wonder that the life of 
an Irish judge has come to be regarded as the ideal of ease and leisure. 

The resemblance between the judicial systems of England and of Ire- 
land does not end with the constitution of the courts and the titles and 
authority of the judges. The rules of procedure also are nearly identical 
in the two countries. The section of the Irish Judicature Act empowers 
the judges to frame rules of court, expressly directs them to have regard 
to those for the time being in force in England, so that, "as far as prac- 
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ticable and oonyenient," the pleading, practice and pTOoedaie in both 
countries may be the same. It cannot be charged against the Irish 
judges that they display any obsequious haste in conforming to this 
requirement ; for, whereas the rules which at present govern the proce- 
dure of the Supreme Court in England came into operation in 1883, it was 
not until 1891 that they were adopted in Ireland. Nor is it likely, in the 
expected event of further changes in the English rules, that the Irish 
judges will deem it convenient or practicable to make any consequential 
disturbance of the Irish procedure for some time to come. 

At present, however, the forms of litigation are substantially the same ; 
so that a barrister in practice in the Royal Courts in the Strand would 
have no particular difficulty if, with his Annual Practice in his bag, he 
found himself before a bench of Irish judges in the Dublin Four Courts. 
He might follow his usual course, quote from his usual text-books, cite 
the usual authorities. His points and his objections, his quiddities, his 
quillets, would be appreciated there as well as here, and meet with the 
same fate. He need have no fear of not being understood. 

By no means does it follow that he would feel quite at home. For, 
though the practice of the same law, under conmion authorities and com- 
mon precedents, has inevitably begotten a similar mental tone and intel- 
lectual habits in the Four Courts and in the Royal Courts, still in such 
matters as the method of advocacy, the style of speech, the form of 
expression, and all that is comprehended by the term " manner," those 
peculiar personal characteristics by which Irishmen are distinguished 
. from Englishmen, are vividly apparent in the courts of law. If the genius 
of English law has impressed itself on the intellect of the Celt, the genius 
of Celtic character has stamped itself on the administration of that law 
in Ireland. 

The difference here referred to is likely to become more marked. 
Those influences— which were designed by a policy, long since despaired 
of, for making everything connected with the government of Ireland con- 
form to English standards — have all but disappeared. Before and for some 
time after the Union, the Lord Chancellor was usually chosen from the 
English bar ; and he, as head of the profession, would naturally give to 
the courts over which he came to preside something of the tone and 
character of those in which he had practised. The legislative union 
itself had a tendency to impress upon all engaged in the administration 
of the law in Ireland methods of work to which they had been unaccus- 
tomed. The palmy days of Irish oratory, apostrophe, and declamation, 
when exact scientific knowledge of the law was neither fisMhionable nor 
useful, were succeeded, on the passing of the Union, by the iron age of 
demurrers, exceptions to pleas, and non-suits. Young barristers took to 
studying the practice of the law in London chambers, and came back 
with " the Lincoln's Inn accent " and other refinements of Westminster 
Hall, which excited the ridicule of Richard Lalor Shell. The custom 
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has fidlen almost completely into desaetade, notwithstanding that it is 
gtill recommended by the educational authorities of the King's Inns. 
Even the keeping of terms by eating dinners in one of the English Inns 
of Court-— once an indispensable qualification for call to the bar of Ire- 
land — ^is no longer obligatory. An Act of Parliament was brought in by 
Mr. T. M. Healy, M.P., in 1887, leaving it optional for students to keep 
their terms either in Dublin or in London, and the result has been that 
very few Irish students are now to be found in the English Inns of Court. 
It is, therefore, to be expected that, English influences having been 
almost entirely removed, the bar will continue to grow more and more 
racy of the soil. 

The first notable feature of practice at the Irish bar is the system by 
which all such work as is done in an English barrister's chambers is 
transacted in a common room called the library. There is not in Dublin 
any institution strictly corresponding to the Inns of Court in London. At 
the King's Inns there is a dining hall for the keeping of ** Terms' Com- 
mons," and two chairs of law are established. But the society does not 
provide chambers, either for business purposes or residential; a &ct 
which sufficiently accounts for Shell's remark that ** moveable objects of 
unwedded endearment are not admitted to the chambers of an Irish law- 
yer." Professional business, therefore, except in so far that a barrister 
may choose to read his briefis at home, is done in the library. This is a 
room within the precincts of the Four Courts, and has been not inaptly 
called a sort of law exchange. Here all practising barristers assemble 
every day to receive and make up their briefis, and to discuss their cases 
with one another. The noise and hubbub of the place is hardly less as- 
tonishing to a stranger than the confusion and babel of tongues in the 
bourse of a continental city. 

The scene is made memorable by its incongruity : the learned counsel, 
whom the serious and arduous nature of their vocation has made one 
regard as paragons of austere gravity, and the distracting, almost riotous, 
conditions under which they work. It seems impossible that any serious 
business should be done in such a place. Men in horse-hair wigs pass to 
and fro, talking at the top of their voices, shouting at one another, laugh- 
ing uproariously ; while every moment, in stentorian tones, the door- 
keeper calls the name of some barrister who is wanted by a solicitor in 
the anteroom. All this time the industrious lawyer sits like a school-boy 
on a narrow bench at his desk engrossed in the study of his brief: evolv- 
ing his case from a mass of ill-arranged and of insufficient instructions, 
looking up points of recondite law in musty black-letter volumes, and 
hearing nothing save when his own name is called at the door. The lazy 
and the briefless, walk about seeking someone to talk to, or collect to- 
gether round the fire-place listening to a story-teller ; sometimes, when a 
particularly excruciating climax is reached, high even above the normal 
din rises the long shriek of laughter, which may attract some from their 
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seats to importune for a second telling of the anecdote, but which in no 
wise disturbs the grave and dignified seniors or the really busy junior. 
These never so much as cast a glance towards the hilarious crowd. To 
the general noise they themselves contribute by crying in a desperate 
way to the librarians to fetch them a " Bullen and Leake " or a volume 
of " Meeson and Welsby." 

(To be continued. ; 
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Trb BABRisTSBy A Monthly Journal.— The Law Publishing Ck>mpany 
of Toronto, $2. 

We have pleasure in adding to our exchange list a new 
Toronto publication called The Barrister. It does not 
purport to give reports of cases nor are the leading articles 
annotated. The idea is original. We, however, trace two 
different hands in its editorial columns. It seems that it 
is inclined to deal with legal questions from a critical stand- 
point. A very entertaining article to the student is 
Ancient Laws of Japan, by C. T. Long. The summary of 
legislation relating to Bankruptcy or Bankruptcy Law in 
Canada, by D. E. Thomson, is useful, iu view of impend- 
ing legislation. A little more care in the character and 
seriousness of the articles would add to its value. 

We do not like this : " The law profession has suffer- 
ed," etc. The journal also seems to feel that a journal is 
required to agitate law reform. Lawyers are continually 
contending for reform. Should not such a journal be de- 
voted to educating the masses on legal reform than the 
class from whom all such reform has sprung ? We cordially 
wish the journal success in its chosen mission. That it 
will be a financial success we are somewhat doubtful. 
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NOTARY'S IN PAWN. 

One of the most amusing excuses for the non-transmis- 
eion of papers that we have seen for some time is the fol- 
lowing copy of a letter sent to a Winnipeg solicitor from 
British Columbia : — 

. B.C. 

J. W. E. D , Esq., Winnipeg. 

My Dear Sir :— 

I enclose papers completed. The delay was caused by not being 

able to get a Notary Public. signed the paper in the firfet place, 

but when they were to be sealed I found he had put his seal up for 

drinks somewhere. Finally I got G , another Notary, and it took 

about four days to get him sufficiently sobered up to be able to sign his 
name, 



LEA8E OR MORTGAGE, OR WHICH. 

Mortgage Companies have taken a new method in 
Manitoba to secure principal and interest in arrear. They 
take a lease for one year for the whole sum due. When 
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the crop is harvested they take steps to distrain and claim 
exemptions for rent as landlords. A well-known country 
solicitor states the case as follows : A mortgagor is in ar- 
rears, secuiity is demanded by a loan company, a paper 
is signed — to the poor farmer as intelligible as an Egyptian 
tablet. The paper is practically a quit claim deed and a 
lease for one year at a certain rental, presumably the 
amount of interest in arrear. The rent is not paid and the 
loan company steps into possession and the farmer is on the 
road. It is true that Courts of Law will continue to hold 
that a farmer is as capable of construing an implement con- 
tract as a lawyer, but the Legislature has taken steps to 
prevent the obtaining of a mortgage under the guise of an 
agreement to buy a threshing machine. Whether or not 
the loan company acts harshly and improperly, is a ques- 
tion for the Legislature to consider. Is it not a way of 
securing a chattel mortgage on next year's crop without 
registration ? 

LAW OF MORTMAIN IN THE COLONIES. 

The question as to whether the Laws of Mortmain were 
force in Manitoba was raised in re l^he C. P. iit. Company^ 
7 Man. B., 389. It was not essential to a decision in that 
case as to whether they were in force or not. 

In a case in the Privy Council, IT R., 89, decided Nov. 
10, 1894, just reported, the facts were that on 13 June, 
i89l, J. G. Beaney. an inhabitant of Melbourne and a do- 
miciled Victorian, died, and by a codicil bequeathed lega- 
cies to the Corporation of the City of Canterbury (in Eng- 
land) and also the sum of £10,000 to '* buy ground and 
erect a free library and reading room for the working 
classes, to be called after the donor." The residuary lega- 
tees. The Melbourne Hospital, contended that the gift 
must fail by reason of the English Statute Law, which 
restricts gifts to charitable uses. Mr. Justice A'Beckett, 
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in Victoria, decided in favor of the validity of the bequest. 
The Full Court reversed his decision. They considered 
that as the £10,000 was given for the purchase of land in 
England the case was the same as if the testator had act- 
ually devised land of his own in England, and they argued, 
justly enough, that nobody can so operate on English land. 

From this an appeal was taken to the Privy Council. 

Lord Hobhouse delivered judgment. He stated that 
the statute 9 Geo. II., c. 35, the statute of Mortmain, it 
was expressly enacted, should not extend to Scotland. 
After a time came the question whether it extended to the 
colonies, and that question was settled in the negative in 
the case ot Attomeg-General v. Stewart, 2 Mer. 143, deci- 
ded by Sir Wm. Grant in the year 1817. He considered 
that both the mischief struck at by the Act, and the meth- 
ods prescribed for lawful gifts, were of a local character 
peculiar to England. Therefore he held that the Act did 
not extend to Grenada, though it is in general terms, and 
though the laws of England had been extended in general 
terms to the island when first ceded in 1763 and again 
when recovered in 1784. That opinion has ever since pre- 
vailed, and in the case of the Gilchrist foundation ( Whicker 
V. Hume, 7 H. L., 124), it was applied to a gift of land in 
New South Wales. 

It seems, however, that it might be argued from Whit- 
by V. Liscombej 23 Grant 1, that it might be held that the 
statutes were at one time in force in Ontario, but any 
question* of this kind is apparently decided by this recent 
case. 

AN AMERICANISM. 

A Toronto journal, published, no doubt, in the Conser- 
vative interest, in referring to a proposal to bring out in 
the Reform interest the City Solicitor of Winnipeg, intimates 
that the tory alderman may see fit to make a change in 
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the solicitorship. This, to our minds, is a piece of arro- 
gance. If it is understood that politics are to be introduced 
into local affairs on this side of the line, then let it be so 
understood. By all means, if to the victors belong the 
spoil, say so. But it comes with very poor grace from the 
Toronto publication, in view of the fact that Chief Justice 
Meredith was for some time solicitor of the City of Toron- 
to, and if he had not been leader of the local opposition in 
Ontario he might never have been such. Yet the Reform 
aldermen never suggested that because he was liable at 
any moment to enter federal politics he would be dis- 
missed. Such an action would be a disgrace to any Cana- 
dian city council. 

THE IRISH BAR._ ... , . 

• Continued from last isi*ue). 

If the library is not an ideal place for intellectual labor, yet much 
conscientious work is done in it. Settlements are drafted, pleadings are 
drawn, and proofs are directed with a careful accuracy not surpassed in 
the peaceful chambers of Old-square or Paper-buildinjrs. For a young 
barrister the system of the library has the advantage of supplying; him, 
for a small annual subscription, with expensive books of practice, which, 
althou«2:h imix)rtant to have at hand, he might be unable to purchase. 
For clients there is this gain, that the opinion which they obtain from a 
young barrister is very often founded upon the advice of the most ex- 
perienced counsel at the bar. For in the library a feeling of comradeship 
prevails and of equality, which entitles the rawest junior to seek assist- 
ance in his difficulties from even his busiest elders. 

In Ireland it is not customary, as in England, to elect to practise in 
any particular division or court. A man of good position will hold briefs 
in all divisions in one day — now examining a witness at Nisi Prius, now 
hurrying off to oppose an important motion in the Queen's Bench, now 
rushing breathless into court to open a case before the Vice-Chancellor. 
A solicitor inquiring for his couni^el at the library is told by the door- 
keeper that *' Mr. So-and-so is in the Court of Appeal, Queen's Bench 
No. 1, and the Probate Court " — a statement all but literally true. Once 
a junior counsel, asked by the Lord Chancellor why the case should not 
proceed in its order, replied, " Because, my lord, my leader is this mo- 
ment addressing the jury at Nisi Prius and arguing a demurrer in the 
Exchequer.'* This ubiquity of practice, most unsatisfactory to clients, is 
rendered inevitable by the fact that fees at the Irish bar are not suffi- 
ciently large to admit of counsel devoting themselves exclusively to any 
special branch. 
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LOCAL CHATTEL MORTGAGES AND DOMINION LEGIS- 
LATION. 

The Canadian Law Times in its current volume, at p. 
55 seems somewhat alarmed that " there id no reason why 
" the Dominion Parliament may not pass a chattel mort- 
" gage Act for banks, an Act affecting real property and 
" registration of title, and in fact reconstruct the whole 
*' law of property and civil rights for banks." It will not 
admit the reasoning of Mr. Lcfroy in distinguishing 
between The Queen Insurance Company v. Parsons 7 App. 
Ca. 91, and Tennant v. Union Bank [1894] App. Ca. 31. 
Mr. Lefroy points out that in the former case the Dominion 
has no exclusive right of legislation. In the latter it has. 
In fact The Queen Insurance Company^ one of the appel- 
lants was an English Fire and Life Insurance Company 
and incorporated under the English Joint Stock Company's 
Act, with its head office in England, and The Citizens was 
a Canadian ante-confederation company re-chartered by 
the Dominion Parliament. Indeed in Tennant v. Union 
Bank one of the main questions was the conflict between 
the exclusive powers given to the Dominion over " Bank- 
ing, Incorporation of Banks, and isBue of Paper Money" as 
in Cushing v. Dupuy^ 5 App. Ca. 409 the exclusive pow- 
ers were " Bankruptcy and Insolvency" and the exclusive 
powers given to Local Legislatures relating to '' Property 
and Civil Rights." To use the words in the judgment in 
Tennant v. Union Bank^ " Sec. 91 of B. N. A. Act ex- 
pressly declares that notwithstanding anything in this Act 
the exclusive legislative authority of the Parliament of 
Canada shall extend to all matters coming within the 
enumerated classes; which plainly indicates that the legis- 
lation of the Parliament of Canada as it strictly relates to 
these matters is to be of paramount authority." Sec. 91, 
snb-sec. 15, relating to " Banking, Incorporation of Banks 
and Issue of Paper Money," also comprehends "Banking" 
an expression which is wide enough to embrace every 
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trapsaction coming within the legitimate business of a 
banker. The Court also suggested that it had been argued 
that while the Dominion Parliament had power to deprive 
its own creature, the bank of privileges enjoyed by other 
lenders under the Provincial laws, it had no power to con- 
fer on the bank any privilege as a lender which the Pro- 
vincial Legislature does not recognise, yet such a contention 
was unfounded. Notwithstanding this contention the 
power may be fully exercised, although with the eflfect of 
modifying civil rights within the. Province. Mr. Justice 
Killam in Banque (V Hochelaga v. Merchants Bank of Canada^ 
6 W. L. T. 1, interpreted these decisions to mean that the 
Parliament of Canada may both give effect to new methods 
of transfer to Banks, and exempt securities given to Banks 
from the operation of Provincial laws respecting transfers 
and securities, and that this has been effectually accom- 
plished with warehouse receipts. As warehouse receipts 
need not be registered and the intention was to invest 
Schedule " C" under clause 74 of the Bank Act, with like 
consequences it must have been intended that many of the 
incidents attached to warehouse receipts attached to them. 
Any contrary view would make the form a snare for bank 
managers. 

This clause then was effectually as repugnant to our 
Provincial statutes, relating to bills of sale and chattel 
mortgages, which require that any mortgage or sale of 
goods not accompanied by actual immediate change of 
possession shall be in writing and with certain affidavits 
annexed thereto, shall then be filed, otherwise same is void 
as against creditors and certain others. In other words 
Banks may take a chattel mortgage or what is equivalent 
to it, for Schedule " C " is in effect nothing else. It vio- 
lates every requirement of The Chattel Mortgage Act, and 
is against its very policy. Surely then, if this be so, the 
Dominion Parliament may then " pass a chattel mortgage 
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act for banks, etc." Could it not declare that schedule 
" C " is to be filed with some officer in each Province. It 
was also held by the learned Judge therein that a verbal 
mortgage could also be created. In fact the writer, the 
Bolicitor, mentioned in the judgment, so the learned 
Judge held, had created a mortgage at common law for 
the plaintiff Bank under the facts therein set out. In this 
connection it may be said that the learned Judge accepted 
many of the propositions laid down in a very able article 
by Z. A. Lash, Q. C, in a Canadian banker's journal. He 
also reviewed all the cases in the mixing of goods and sub- 
stitution of others, a question which Mr. Kappelle proposes 
to treat in an article in The Barrister^ an article by the 
way which is of considerable interest to all bank solicitors. 
We venture to think, however, that Schedule " C " will 
be amended or abolished. It is possible for a man to 
pledge the same goods to two banks, sell the same and 
then the difficulty is to prove an indictable offence under the 
law as it now stands. With bulky articles such as bacon, 
or wheat, or flour, it cannot be done unless the burden of 
ptoof is thrown upon the defendant. However, this is a 
digression. 

AGENTS EXCEEDING THEIR AUTHORITY. 

We have read with interest the following editorial from 

The Australian Law Times, 29 December, 1894 : — 

" The usual experience of euitors haa unfortunately been that,although 
An Agent exceeds hie authority, in negotiating on behalf of his principal. 
Ihe principal is, in the long run, generally held liable, on the ground 
(perfectly just in theory), that when an agent is held out to the world, 
with apparent authority to bind his principal, the outside world is not 
to be prejudiced by any arrangement of the principal and agent made 
inier se and not communicated to third parties. And, therefore, it is 
usually an agreeable surprise to find the principal held not liable to fulfil 
a contract made by his agent, where the agent had clearly overstepped 
the limits of his authority. That is what occurred in the very recent 
ease of the Bundonra Park Estate Co. v. Fisher, tried in October last before 
Madden, C.J., and reported 16 A.L.T. 107. The Trustees Executors and 
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Agency Co., Ltd., were the attorneys under power of one C. M. Fifiher, 
and the material clauses of the power of attorney were as follows : — 

* I hereby authorise and empower my said attorney from time to 
time to invest at the discretion of my said attorney any moneys that my 
said attorney may have belonging to me on mortgage upon real security 
or in the purchase of real estate or of shares in any incorporated banking 
or insurance or financial or land or general company, or Victorian or New 
South Wales Government debentures or inscribed stock, or upon deposit 
at interest with any incorporated banking company carrying on business 
in the colony of Victoria and to withdraw any such deposit already or 
hereafter to be made. And to vote at meetinjss of the shareholders of 
any company or companies, in respect of any shares now held or hereafter 
to be acquired by me therein. And also all shares I do now or may from 
time to time hold in any joint stock or other company from time to time 
to sell and dispose of as my said attorney shall think expedient, and that 
by private or public sale and to receive the consideration money for the 
sale thereof and for me and in my name to execute such deeds or instru- 
ments as shall be necessary and requisite for the purpose of assigning 
any shares so purchased to me or for assigning my said shares or deben- 
tures or stock to the purchaser or purchasers thereof and to pay any calls 
which n)ay be made on any shares held by me. . . . And also as 
and when my said attorney shall think fit to sell my said lands and 
hereditaments stock and effects in the said colonies or any of them 
(either together or in parcels) by auction or private contract and to con- 
vey assign transfer or make over the same respectively unto the purchaser 
or purchasers thereof, and to permit the same to remain unpaid for what- 
ever time and upon whatever security real or personal (either compre- 
hending the purchased property or not) my said attorney shall think safe 
and proper. . . . And generally in and about the premises to exe- 
cute and do every deed and thing requisite for all or any of the purposes 
aforesaid as fully and effectually as I myself could do if personally 
present.* 

Fisher held 500 shares in the Dominion Bank. By an agreement 
among themselves, some of the shareholders sold their shares in that 
Bank and became shareholders in a new company, the Bundoora Park 
Company. The total contingent liability of the shareholders in the Bun- 
doofa Park Company was the same as that which had formerly attached 
to them as shareholders in the Dominion Bank. The Trustees Co. signed 
this ajrreement and the memorandum of association of the Bundoora Park 
Company as agent for Fisher, and in Fisher's name. Fisher was at that 
time abK^nt from Victoria, and died in Europe without ever having heard 
of the transaction or of the Bundoora Park Company. 

Administration with the will annexed of Fisher's estate was granted 
to the Trustees Company as attorney under power of Mrs. Fisher, the 
executrix, and in that capacity they paid calls on the shares in the Bun- 
doora Park Company. The executrix subsequently revoked the power 
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of attorney and repudiated the shares in the Bundoora Park Company. 
That Company, however, sued her for further calls, and the points for the 
Chief Justice to decide were : Had the Trustees Company in going into 
Bondoora Park transaction exceeded their express authority ? If they 
had, had the payment of calls by them acted as a ratification so as to bind 
Fisher's estate ? Both answers were answered in favour of the executrix, 
and it was held that although Fisher's name, written by someone else, 
appeared as a signatory to the memorandum of association, still that as 
the power of attorney conferred no authority to sign the memorandum 
of association, Fisher could not become a shareholder by reason of that 
signature, that The Companies Act 1890, s. 24, did not apply, andthat the 
position was the same as if the name had never been appended to the 
document at all. 

The Court considered that the action of the Truptees Company b» 
administrator in paying calls on the shares did not amount to a ratifica- 
tion so as to bind the estate, and that the executrix was consequently 
not estopped from disputing the liability of the estate to further calls. 

The language of the Chief Justice in deciding this point will probably 
be cited frequently hereafter. He said : — " Then it is said for the plain- 
tiflf that, assuming this agreement was invalid, still the defendant is 
estopped either by the equitable doctrine of acquiescence or by estoppel, 
because Mrs. Fisher's attorney paid calls in respect of these shares, and 
after the defendant cAme to Victoria herself and investigated the matter 
and had information concerning it, she did nothing, and is not now to be 
heard to maintain that Fisher was not a shareholder, so as to embarass 
the company and its creditors. That principle, where it applies, is a just 
one, and I have to decide whether it applies or not. I have here for the 
first time a novel proposition. That proposition is, that, where a contract 
is made for a testator by an agent, which is made without authority, and 
which contract the testator might have ratified but has not in effect so 
ratified, his executors after his death cannot in point of law ratify it so as 
to make it a contract binding on the estate of the testator. This seems to 
me to be sound law. The principle seems to me to be this, that an exe- 
cutor or administrator is an executor or administrator of the goods that 
were, to use the works of the books, " of the deceased," that is, he takes 
the estate as it stood at the time of the death ; he cannot make it better 
or worse. He must take the debts and assets and obligations in the state 
in which he finds them. He may enter into contracts on his own account 
for which he himself will be responsible. It will be a check on him that 
he will not abuse the testator's or intestate's property. If an executor 
were at liberty to add or to increase the liabilities of his testator, he might 
do all kinds of things.'— 16 A.L.T., at p. 112. 

This decision will give a feeling of security to absent property-hold- 
ers, who certainly do seem to require some comfort at the present time; 
at any rate they now have the knowledge that the Victorian Courts will 
watch vigilantly the actions of their agents, and with a view of keeping 
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their negotiations within the scope of their authority. The tendency 
hitherto has been rather the other way, a notable instance in England 
being the case of IVatUau v. Fenwick, (1893), 1 Q.B. 346. At any rate, we 
hope that Victorian property-holders in the future will be more cautious 
than to empower a limited company to invest their money in the puf- 
' chase of ' shares in any incorporated banking or insurance or financial or 
land or general company.' " 

THE BARRISTER'S BITTER CRY. 

I stood at the Bar at mid-day, 
As the clocks were striking the hour — 

Not the bar of strong refreshment, 
But the Bar of forensic flower. 

I stood at the Bar at mid-day, 

And regardless of judge's frown, 
I hurled my wig on the table, 

And tore off my rusty gown. 

I left the Bar at mid-day, 

Good-bye to hope of renown, 
Adieu ! to these Temple chambers. 

Farewell ! to this London town. 

How often, oh ! how often, 

I bad wished that the legal tide 
Would take me up on its bosom. 

And give me an easy ride. 

For my heart was hot and restless. 

And thinner grew my hair, 
While the briefs they laid upon me 

Were fewer than I could bear, 

Now they have fallen from me, 

And I never pocket a fee, 
And a " devilled " brief for another. 

Is the only brief that I see. 

I*m sick of the long procession, — 

For it's always on the " go." 
The " stuff" still hot and restless, 

The " silk " subdued and slow. 

But for me it matters nothing. 

Begone ! all thought of fees, 
I'm off to break colonial stones 

In a land beyond the seas. 

—The Brirf. 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 



TuBSDAT, February 5, 1895. 

Present: Mr. I. Campbell, Q.C., Mr. Perdue, Mr. 
Cameron, Mr. Haggart, Q.C., Mr. H. J. Macdonald, Q.C., 
and Mr. Ewart, Q.C. 

The President took the chair. 

The minutes of the last meeting were read and con- 
£rmed. 

The following letters were read and ordered to be 
filed : 

From the manager of the Imperial Bank, dated 5 
Jan., 1895, stating that the Bank could not pay more than 
8^ per cent, interest on the monies on deposit. 

From the Attorney General, granting the Society the 
exclusive use of the room in the south-east corner of the 
basement of the new Court House, for the purpose of 
storing Manitoba Reports therein. 

Ordered that it be referred to the Chairman of the 
Library Committee, the Treasurer and the Assistant Secre- 
tary to procure shelving for the Exports. 

From Mr. Qeorge Patterson, Editor of the Reports, 
with regard to the completion of the arrears in existence 
ftt the time of his appointment. 

Ordered that the same be referred to the Reporting 
Committee, with instructions to report at the next meeting. 
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Eeport presented from the Examining Committee dated 
January 81st, 1895. 

Ordered that same be adopted, that H. J. Cowan, a 
graduate, be admitted as a student at law and articled 
clerk, and that D. W. McKerchar be admitted as an 
Attorney. 

Eeport presented from the Examiners, dated 4 Feb., 
1896. 

Ordered that same be adopted. 

That S. E. Eichards and F. G. Taylor be admitted as 
students at law and articled clerks. 

That H. Ormond and E. J. P. Buron be allowed the 
First Intermediate examination. 

That J. A. Maughan and M. B. Jackson be allowed 
the Second Intermediate examination. 

That C. E. Bastin, D. W. McKerchar, S. J. Eothwell 
and W. Hart McHaig be allowed the Final Examination 
for Call. 

Ordered that Mr. Haggart, Q. C, and Mr. G. W. Baker 
be appointed to act as scrutineers at the next election of 
Benchers. 

The Secretary presented a list of the members of the 
Bar entitled to vote at the next election. 

Ordered that the ballot papers and other forms neces- 
sary for carrying out the election of Benchers be printed, 
and that the Treasurer be authorized to pay the accounts 
for the same. 

The Treasurer presented his financial statement from 
7 May to December 31, 1894. Ordered that the same 
be referred to Messrs. Beairsto and Darby to audit. 

Ordered that the following accounts be paid : — Queen's 
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Printer, $10 ; Richardson Co., $3.60 ; West Publishing Co.^ 
$40.75, T. W. Taylor, $9.05. 

Ordered that the third reading of the by-law to strike 
certain members off the rolls for non-payment of fees stand 
until the first meeting next term. 

Declaration made by Mr. R. L. Ashbaugh, dated July 
16, 1894, read. Ordered that a certificate be issued to- 
him, as a Barrister, for the year 1894-95. 

Ordered that Messrs. Ewart, Q. C, and Perdue be 
be appointed a committee to consider the question of law 
stamps, with a view to their reduction, and the fees pay- 
able to local masters and registrars under the proposed 
Act. 



Friday, February 15, 1895. 

Present : Mr. I. Campbell, Q. C. ; Mr. Ewart, Q. C. ; 
Mr. Aikins, Q. C. ; Mr. Haggart, Q. C. ; and Mr. Mac- 
donald, Q. C. 

The President took the cliair 

The minutes of the last meeting were read and con- 
firmed. 

Letter read from J. H. Leech dated 7 Feb., 1895, 
regarding the non-receipt by him of the Manitoba Reports. 
Ordered that his request for duplicates to be sent him 
could not be complied with. 

Letter read from R. Carswell, dated 4 Feb., 1895. 
Ordered that the Secretary write him the Society could not 
supply any copies of vol. 5 Man. Reports at present. 

Report presented from the auditors dated 12 Feb., 
1895, that they had examined the books and accounts of 
the Treasurer for the year 1894 and found the same correct. 
Ordered that the report be received and adopted. 
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Report presented from the reporting committee dated 
14 Feb., 1896, with regard to Mr. Patterson's letter as to 
arrears. The committee recommended that Mr. George 
Patterson be paid for reporting cases in which judgments 
were delivered prior to the date of his appointment as 
editor the sum of $266.66 in addition to his ordinary salary, 
and that W. A. Taylor be paid in addition to his ordin- 
ary salary the sum of $60.00 for his work in connection 
with such arears. Ordered that the report be adopted 
and the amounts recommended be paid. 

Ordered that the following accounts be paid : T. W. 
Taylor, $21.95 ; J. Perkins, $10. 

Ordered that A. C. Sutherland's tender for shelving for 
reports be accepted. 
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REVIEWS. 



Canadian Appeals— A complete collection of Canadian cases taken on 
appeal to the Judicial Committee of the Privy Council, and of reported 
cases carried to the Sapreme Court of Canada and the Courts of Appeal 
in Upper Canada and Ontario up to March 1, 1894, showing the judicial 
history of all such cases : By C. H. Masters, Barrister-at-Law, Assistant 
Reporter of the Supreme Court of Canada. Toronto : The Carswell Co., 
Ltd., 1894. 

According to the author, " this collection of cases is 
intended by the compiler to serve as one in the study of 
case law by enabling the lawyer or student examining any 
reported case to ascertain by a single reference to the 
proper list whether or not such case has been carried to 
appeal, and if it has what was the result of such appeal, 
and where it is reported." Now the great defect of the 
book, which is otherwise well conceived, is that there is no 
general index of the cases, and we cannot find "at a 
glance " a desired case. Nor do we agree with the author 
that it is proper to eliminate " cases reported only on ap- 
peal." The work should be complete. Nor is Mr. Masters 
quite up-to-date or familiar with Canadian reports. For 
example, he states that Logan v. City of Winnipeg is 
.^jeported on appeal in ['92] A. C. 445, 61 L. J. 58, 67 L, T. 
429, but he does not seem to know that the first report of 
that case appeared in the reports of this journal, vol. 3, 147. 
He makes a similar omission in regard to other cases, 
notably the kindred suit oi Barrett v. Winnipeg. 

' The Division Courts Act and Amendments thereto, together with 
the Greneral Rules and Forms, fully annotated, with additional Forms of 
Proceedings applicahle to Division Courts. Vol. II. contains the Rules 
and Forms, the Acts of 1893 and 1894, and an appendix of those sections 
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of other statutes which confer jurisdiction on Division Courts : By James 
Bucknell, Barrister-at-Law, and Edwin E. Seager. Toronto : The Good- 
win Law-Book and Publishing CJo., Ltd., 1894. 

Some considerable time has elapsed since the first vol- 
ume of this work was issued. As it now stands it would 
appear to be very complete and up to every requirement of 
the practitioner. As it deals with Courts which difiTer 
somewhat from any in existence in this province, we do not 
feel able to review it so critically as we otherwise might ; 
but the most cursory examination of the book reveals the 
fact that there is much in it which will be of material 
assistance to the Manitoba practitioner for use in our 
County Courts. The print and binding are excellent. 
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EQUITABLE ASSIGNMENTS. 

We have always regarded with some doubt the 
deciflion in Stephens v. McLean^ 6 W. L. T. R. 19, 
but as His Honor Judge Ryan followed that decision in 
McKinley v. Bank of British North America reported in 
this number, we felt that our doubts were not justified. 
However a very interesting case has just appeared in the 
current March numbers of the English Law Reports. May 
et al V. Lanej 14 Reports 231. It was an appeal from a 
judgment of the divisional Court reversing the decision of 
a Judge of a County Court. The facts are these. A 
builder entered into an agreement with the defendant to 
build certain houses for him. After the work was begun 
the defendant verbally agreed to lend the builder two 
hundred and fifty pounds to go on with the work. Noth- 
ing being said as to the sum to be lent on each occasion. 
Before the work was completed the builder purchased 
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building materials from the plaintiffs and assigned to them 
in writing, the right to receive fifty pounds from the de- 
fendant. The plaintiff gave notice of the assignment to 
the defendant and demanded fifty pounds which the 
defendant refused to pay. The County Court Judge held 
that there was nothing due to the builder which he could 
assign to the plaintiffs and gave judgment for the defend- 
ant. The divisi6nal Court reversed this decision, holding 
that the case was within the decision of Brice v. Bannister j 
3 Q. B. D. 669. The defendant appealed. Bighy^ L. J., 
after pointing out that a verbal contract to lend money 
creates no debt and is therefore not capable of being the 
subject of an equitable assignment, proceeded and distin- 
guished between a legal cause in action and a legal chose 
in action. 

" The chose in action is not a cause in action." If the cause of action 
in this case can be assigned, a man who is knocked down by another may 
assign his right for damages for his assault. 

In my opinion the case was wrongfully decided in the divisional 
Court, because a legal chose in action was interpreted to mean a legal 
cause of action which it does not. 

We feel it is going very far to hold that such an assign- 
ment as the one in the case in question is valid, especially 
in view of the fact that no party is mentioned who can 
ever be the debtor under the agreement. We would like 
to see one of these cases go to appeal. 

ELECTION OF BENCHERS. 

An informal meeting was held a few days ago by a 
number of the younger members of the Bar to discuss cer- 
tain questions relating to the election of benchers. Nothing 
can be said against the benchers as they now stand, and 
on the whole satisfaction was expressed with the existing 
body, but it was felt that an arrangement might be made 
with the older members of the Bar by which distinct re- 
presentation might be given to the younger element. In 
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pursuance of this, a meeting was called informally, and 
after several ballots it seemed to be desired by a number 
of gentlemen that Alderman Andrews and J, T. Huggard 
should be nominated as representatives of the younger ele- 
ment in the profession. Objection was raised that the meet- 
ing should not have nominated candidates or organized a 
ticket without giving more publicity to the matter, and we 
thought that it would have been advisable to have had a 
larger and more representative gathering. In fact, we 
understood that the meeting was called for the purpose of 
discussing the advisability of bringing out representatives 
from the junior element or those in sympathy with it. 
However, a motion was carried unanimously that in view 
of the shortness of the time of the pending election, and of 
the fact that the ballots were already out, that a committee 
be instructed to draft a letter and forward it to the mem- 
bers of the Bar, asking them to vote for these particular 
candidates. One of the gentlemen so honored with a 
nomination pointed out that as far as he is personally con- 
cerned he thought it better that his name should not ap- 
pear on the ticket, in view of his connection with this 
journal. We hope, however, that Mr. Andrews at least 
may be elected as a representative. Our impression is that 
this would prove satisfactory to the junior element. 

THE REPORTS AND THE LAW REPORTS. 

Many of our readers were doubtless surprised when 
they learned that Sir Frederick Pollock, who had criticised 
80 severely the Law Reports, and was, in fact, one of the 
leading spirits in the establishment of The Reports^ had 
become editor of the Law Reports. At first we could 
hardly believe the report. Many were induced to subscribe 
to The Reports because of the fact that Sir Frederick Pol- 
lock had allowed his name to be used in connection there- 
with. It seemed probable that he would so identify him- 
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self with the success of The Reports^ that those who 
suhscrihed to the one coald rely on their permanency. As 
he is now editor of the Law Reports^ we presume the 
defects in the Law Reports^ which he so severely criticized, 
will most assuredly he remedied. If his ideal of Law 
Reports is set out in The Reports^ then most assuredly there 
is no reason for the existence of The Reports and vice 
versa. He must be either willing to continue the old sys- 
tem of reporting at length as followed in the Law Reports^ 
and do that which in another publication he most severely 
criticised. Or he must return to his ideal, The Reports. 
At the same time we feel that his statement in the preface 
of Volume 6 of The Reports is hardly satisfactory. He says 
" It is due to the publishers of The Reports^ to my late 
colleagues on the Council of Supervision, and to myself j to 
say that our parting has not only been a friendly one, but 
has not been induced or accompanied by any kind of diffe- 
rence." 

What have subscribers to do with any explanations to 
the publishers, or to his colleagues, or to himself? Surely 
subscribers to The Reports are entitled to some more ex- 
tended explanation than this. At least they might be in- 
formed whether they have thrown so much money away in 
subscribing to The Reports. It seems to us that there is 
no place, for one series or the other, and arrangements 
ought to be made at once for amalgamation. 

THE SCHOOL QUESTION. 

Another phase in the judicial history of this question 
has been reached. The formal demand upon the Provincial 
Government for remedial legislation has been made, and 
the people are waiting for the answer. We would be ex- 
ceedingly surprised if the answer were anything else than 
a flat refusal. This is in accordance with the policy of the 
Local Government. Many are, however, of the opinion 
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that the Dominion Parliament can enact remedial legisla- 
tion, and in fact create a new school law on the lines of the 
repealed acts. We think this very doubtful. It can, in 
accordance with the words of the statute, enact laws for 
the due execution of the decision of the Govemor-General- 
in-Council. Nowhere is it stated that it can enact a school 
law. The question may then resolve itself into this. The 
Dominion may enact a law directing the Province to pass 
a school law on the old system, and it may also pass a law 
stating how the Province is to be compelled to pass such a 
law. But this is absurd. It would be impossible to com- 
pel the Province. It seems to us that this question is 
likely to remain the football of politicians for many years 
to come. One thing is certain. Those who expect relief 
will have to wait many years before they will get it, unless 
some amicable arrangement or compromise is effected. 

LAW STUDENTS DINNER. 

The winter session of the Law Students' Society was 
brought to a very fitting close by their annual banquet at 
the Clarendon on the 7 of March. A pleasing feature 
was the presence of so many leading members of the Bar. 
It was very successful. The menu was good, the music 
pleasant, the arrangements complete, and the speeches wise, 
pointed and witty. What more was needed ? President 
Hart-McHarg occupied the head of the table, Vice-President 
Fisher the foot ; on the right of the President were Rev. 
Mr. Turk, Messrs. J. A. M. Aikins, Q. C, J. H. Munson, 
Q.C., Hon. J. D. Cameron and P. A. Macdonald Esq. ; on 
the left. Dr. Good, Joseph Martin, M.P., W. E. Perdue 
and Isaac Campbell, Q.C. 

The toast list was as follows : — The Queen ; The Bench ; 
The Bar ; Our Country ; Learned Professions ; Our Law 
Makers ; Our Lecturers ; The Press ; The Ladies. 
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The first toast brought forth a rousing rendering of the 
National Anthem, the second as rousing a one of " They 
are jolly good fellows." Letters of regret from the differ- 
ent Judges were read by the Secretary, as also one from 
His Honor, the Lieutenant-Governor. The Bar was res- 
ponded to by J. A. M. Aikins, Q.C., and Isaac Campbell, 
Q.C., in fitting speeches. Mr. Aikins outlined the neces- 
sary attainments for making a successful lawyer and illus- 
trated his points by apt anecdotes. Mr. Campbell carried 
out the same line of thought and laid great stress on the 
necessity of rigid uprightness in the profession. " Our 
Country " gave an opportunity for the students themselves 
to demonstrate their abilities as speakers. Mr. McKerchar 
and Mr. Bastin both gave very neat addresses on the sub- 
ject. " The Learned Professions " were heartily honored 
and eloquently responded to by Rev. Mr. Turk and Dr. 
Good. The reverend gentleman endeavored to show points 
of similarity between the legal and the clerical professions, 
and expressed high regard for the former. The speech of 
the evening was that of Dr. Good, who next rose in reply. 
In that dry characteristic way of his he showed the great 
necessity for the existence of both the medical and the 
legal professions, and did it so that his hearers were not 
only convinced but were kept in laughter throughout. 
" Our Law Makers " elicited replies from Hon. J. D. Cam- 
eron, M.P.P., and Joseph Martin, M.P. Mr. Cameron 
gave a synopsis of how and why laws were made, incident- 
ally showing the necessity of having lawyers in the Legis- 
latures. Mr. Martin related some of his experiences in the 
Dominion House and shewed the difterence between local 
and Dominion procedure. Mr. W. E. Perdue answered 
the toast of " Our Lecturers," and outlined the position of 
the Benchers on the question of a Law School. " The 
Press " was drunk with great fervor and is now being 
responded to. " The Ladies " found an able champion in 
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Mr. F. 8. Andrews, who showed the high place women 
occupied in the world's history, referring especially to 
Queen Elizabeth, Joan of Arc and " Annie Rooney." He 
wound up a brilliant peroration by reciting with great feel- 
ing '* To marry or not to marry," a parody on Hamlet's 
soliloquy. This completed the printed toast-list, but before 
separating the members of the Bar and the other guests 
drank heartily to "The Students." Thus ended one of 
the most successful dinners ever given in Winnipeg, and 
those present will long have pleasant recollections of the 
evening of March 7, 1896. There is one matter we would 
like to refer to. The absence for the first time of members 
of the Bench was somewhat noticeable. It was due, we 
believe to an oversight. In any event the learned Chief 
Justice has never intentionally, we believe, cast a slight on 
the law students of Manitoba. But the fact of the absence 
of any member of the Bench seemed to have this intention. 
Mr. Justice Bain who usually attends and has presided 
very graciously, has, unfortunately, a very good excuse for 
non-attendance. 
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REVIEWS. 



La Revub LioALB: publication mensuelle de droit de Idgislatioiiy 
de critique et de jurisprudence r^dig^par J. J. Beauchamp,B.C.L.,C.R.9 
Eugene La Fleur, B.A., B.C.L., Philippe Demers, B.A., LL.D., Chs. Ed. 
Dorion, LL.D., and Leandre Belanger. Montreal : Whiteford & Thteret. 

Quebec has always been prolific in legal publications. 
The latest candidate for support by those interested in 
legal pursuits is the above cited publication. It seems to 
be under the editorial control of Mr. Beauchamp, Q.C., the 
author of The Jurisprudence of the Privy Council^ a very 
valuable book. It is published in the French language. 
The articles in the second number now before us are ap- 
parently all relating to matters subject to the code. That 
the articles are clearly and logically written must be ad- 
mitted. It is neatly printed, and contains on an average 
fifty pages book-form monthly. We really think that 
there is a place for this journal in Quebec, that it will 
prove useful and interesting to all students of the civil law, 
and that it have a much longer life than its predecessor of 
the same name. We sincerely trust that it may be a 
financial as well as a literary success. 

A Practical Guide to Police Magistrates and Justices op the 
Peace: with an alphabetical synopsis of the Criminal Law and an ana- 
lytical index. By James Grankshaw^ B.C.L., Montreal. Montreal ; 
Whiteford & Th6oret, 705 pp. 

We have already spoken in the highest terms of a pre- 
vious work of Mr. Crankshaw's, and predicted for it the 
success which it afterwards attained. The present work is 
the most useful compendium of criminal law published in 
Canada. It should and will find a place on every lawyer's 
desk. It is not so much a collection of authorities — al- 
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though it cites over 1,100 cases — as a handy book of refer- 
ence. It contains nearly fifty pages of forms drafted by 
the author for summons and warrants under the code. 
This alone would prove it to be of great value to a work- 
ing practitioner. Where reports of cases are cited, we 
think the learned author should give all the reports. The 
practitioner will often find this to be useful to him, either 
through absence of the particular report or because he has 
it more fully reported in another report. For example, the 
case of Regina v. Lacoursiere is cited as reported in 12 C. 
L. T. 335 and 8 M. L. R. 302. In neither report is the 
judgment appealed from so fully reported as in this journal, 
3 W. L. T. R. 33, 101, 132. In fact, the American Law 
Review contains a better report than the ones cited by the 
learned author. We have carefully examined the book 
with a view of ascertaining whether it is what it purposes 
to be, and our conclusion is that it is. It was written at 
the publishers' request, and bears marks of being written 
to order. It has not the originality of his other work. It 
seems to have been written with the same care. The 
printing is not what it should be. However, the publishers 
are not to blame for this. We find they are not the prin- 
ters. It is a pity to see a fine book spoiled to a certain ex- 
tent by careless typesetting. 
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THE LAW SOCIETY OF MANITOBA. 



Convocation. 



Thursday, March 14, 1895. 

Present : Mr. I. Campbell, Q. C, Mr. Perdue, Mr. A. 
Haggart, Q. C, Mr. H. J. Macdonald, Q. C, and Mr. 
Richards. 

The bill to amend The Law Society Act, as introduced 
by Mr. Pare, was considered and as its provisions were 
deemed to be included in the existing statute it was con- 
sidered unnecessary to take any action in opposition. 

Resolved, that Mr. Campbell be requested to attend 
the Law Amendments Committee and watch any amend- 
ments that might be proposed. 
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DE PR>ESENTI. 



TAXATION UPON LAWYERS. 

The lawyers of the Province of Manitoba contribute or 
collect over $13,235.50 in law stamps. They pay in, we 
should judge, at least two thirds of the Land Titles' Fees 
collected by the Government. They support a library at 
the expense of themselves of $2,000.00 a year. They re- 
port all the important decisions of the Courts and they 
record them not so much for the present generation as for 
the future generation. They pay in at least three-quarters 
of the fees collected by the County Courts in the Province 
and yet for all this tax gathering and payment in and sup- 
port of public institutions by way of libraries they receive 
nothing. The latest what we may call an outrage is the 
taxation of lawyers for business purposes or the taxation of 
capitalization of their rental. This is a direct tax on the 
earnings of the intellect. The lawyer does not require in 
his law office fire or police protection. He renders avail- 
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able premises which would not otherwise be occupied. He 
is the only individual who cannot charge on some one else 
the burdens of taxation upon his business. The wholesale 
man can put a per centage upon his goods, the retailer 
likewise, but the lawyer's fees are fixed by law. All the 
others require fire and police protection in a large degree, 
but they have combined to put unfair taxation upon law- 
yers, which will be observed, with the amount of taxes 
thus collected by lawyers for the Government of Manitoba, 
amounts almost to $100.00 per head. In the County Court 
the other day a remarkable example of this tax gathering 
occurred. The claim was on a note for $200.00. For 
bailifl^'s and County Court fees to judgment and execution 
and execution it cost $12.80. This included the issue of 
the writ of attachment, under which no seizure was made. 
The Court got $6.60 for issuing the writ of attachment, but 
the lawyer got nothing. The bailiff collected between $11 
and $12 for his fees, which consisted in simply notifying 
the sheriff of the other Court that such writ was in his 
hands. The lawyer received on the whole matter $8.20 
for his fees or less than what the bailiff got. In another 
case the claim was for $92.98. It cost to issue execution 
to the sheriff in a claim amounting to $92.98, $7.20 in cash. 
The lawyer got nothing. Such is the unjust discrimination 
against lawyers. They are charged with exorbitant costs, 
but the whole question in the issue seems to be exorbitant 
law stamps, exorbitant bailiffs' fees, exorbitant Court fees, 
exorbitant taxation and exorbitant protection to debtors. 
The law now stands in Manitoba, that if a man owes ano- 
ther, waits for six months and then sues him and uses the 
Court to recover the money, the creditor must pay his law 
stamps as a direct tax on him, to the extent probably of 
$10 or $15, or if the claim is under $100 after the Court 
fees are satisfied the debtor gets off scot-free. We say that 
the tax of capitalization is a direct violation of liberal 
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principles. Kot a tax on industry, but a tax on intellect. 
We feel that the Benchers if they take any action in the 
matter will find themselves confronted by an organization 
called the Jobbers' Union, and also by some of the country 
members. The latter blames lawyers for the extortion ; 
the former organization stands to-day in favor of five- 
minute judgments, which are a standing disgrace to the 
commercial community of this Province. The question 
now arises, how long is the Law Society going to maintain 
a law library with taxation upon them increased in this 
way? Why should they maintain a fund of $20,000 for 
future generations and tax the present members of the bar? 
The City of Winnipeg, if an American city, would have to 
maintain some kind of a law library. At present it does 
nothing except impose a tax upon the earnings of the intel- 
lect at the request of the Jobbers' Union. 

CRITICISMS BY JUDGES. 

Heretofore Law Journals have mostly referred to criti- 
cism upon Judges. Lately there seems to have been con- 
siderable comment and criticism by the Judges upon mem- 
bers of the profession and others. In a recent case we 
heard a well-known barrister criticised for advising his 
client not to answer where the client was being examined 
as a judgment debtor. There is no doubt but that the 
client was most dishonest and he seemed to be willing to 
swear almost to anything. When, however, he reached a 
critical point and an answer was required, which was rele- 
vant, his counsel advised him not to answer. The fact is, 
that had he answered he would have perjured himself, that 
18, if he told the truth on a former occasion. We have 
often experienced great diflSculty in the examination of 
judgment debtors to combat their desire to conceal as much 
as possible and at the same time to get them to tell the 
truth. They will quibble and evade and come as close to 
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perjury as possible, at the same time satistying themselves 
that it is not perjury. If a counsel when he knows that 
they must leave themselves open to perjury or a criminal 
charge, advises them not to answer, he finds himself placed 
in the same position as the debtor and condemned. At 
least so one of the learned Judges put it. We feel that the 
learned Judge did not intend to go so far as accusing the 
counsel of complicity with the debtor. He, however, we 
understand, afterwards said that such was not his inten- 
tion. However, the point we wish to emphasise is this. 
If the counsel prevents a client from answering, where he 
knows that the man is perjuring himself he leaves himself 
open to being censured unless the facts are known to the 
learned Judge. If he allows a client to answer he allows 
him to perjure himself knowingly. Is it not better to ad- 
vise him not to answer and warn him afterwards ? When 
judicial censure is passed upon a counsel under these cir- 
cumstances it seems to us it is most severe and is decidedly 
unjust. In another case a few days ago a learned Judge of 
the County Court denounced, as dishonest, a man whose 
evidence was not given but merely a statement of those 
who were bitterly opposed to him. We do not understand 
this. We sincerely hope Judges will realize that what 
they say as private individuals and as Judges are two 
different things. Judges, like newspaper writers, from 
their position, have an artificial importance attached to 
their words. It is possible for a counsel to err, and it is 
unjust for a fault that the judicial censure should be on 
record against him lifelong. No other profession is subject 
to this. It is also possible for a Judge to err in criticism, 
but who is to judge the Judge ? 

THE NORTH-WEST FREIGHT RATES COMMISSION. 

The inutility of appointing others than lawyers or those 
having legal training to take extra-judicial commissions 
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has been well exemplified lately. First we bad tbat 
collection of old women's gossip called the Probibition 
Commission, in wbicb evidence of facts was very rarely 
received merely opinion evidence. The latest example is 
the Freight Rates Commission — now sitting fourteen 
hundred miles from the seat of the trouble that they were 
sent to investigate. At present they are sitting in 
Montreal taking the evidence of the local freight and 
passenger agent, Robert Kerr, who resides in Winnipeg 
and who should have been compelled to give his evidence 
here. The charge was made and the wrong was done in 
Manitoba and the case ought to have been tried there. 
Fancy a man accused of murder committed in Manitoba, 
the evidence against him been given there but he reserve 
his defence to be put in some fourteen hundred miles away 
where his witnesses could swear to what they like and 
avoid being cross questioned. No commission except those 
composed of laymen would allow such a farce to be per- 
petrated. What value will be the findings of such a 
Commission upon such evidence ? The fact is, the utility 
of the Commission is at an end and the sooner it is dis- 
banded the better. We question, however, whether the 
people of Manitoba will be satisfied with this "fool" 
Commission. 

CURIOSITIES OF LAW. 

Some time ago a Judge in British Columbia sentenced 
a man for three years to the penitentiary because he used 
the expression "Thank you, sir," when a sentence was 
passed upon him. The Judge seemed to think that some 
reflection had been made upon the dignity of the Court. 
Considerable agitation was raised about the question and 
the learned Judge very quickly realized his mistake and 
was in favor of a recommendation to the Minister of Justice 
remitting the sentence. Sir Charles Hibbert Tupper hardly 
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waited for the recommendation to reach him ere the 
absurdity was remedied. Another curiosity in the admin- 
istration of justice seems to have taken place in Calgary. 
It seems that The Alberta Tribune laid an information 
against one Hooper 

"For inciting divers persons to break into the premises of The 
Alberta Tribune and * pi ' the type." 

The defendant got up in Court and abused the Police 
Magistrate and walked out of the Court Boom. So far 
the Court does not seem to be able to re-assert its authority 
and the accused coolly afterwards went before another 
Justice of the Peace and swore out an information against 
the plaintiff. Here is the story : 

" Shortly after these proceedings Mr. Hooper went before Mr. Justice 
Boswell and swore oat an information against Mr. Creagh for perjury, by 
reason of Mr. Creagh having sworn an information against Mr. Hooper 
for conspiring with Mr. Bott to bring an action for libel against Messrs. 
Creagh and Tumock. Mr. Creagh was arrested on Mr. Bos well's war- 
rant about half-past seven o'clock. He was immediately taken before 
Messrs. Justices Lucas and Millward, who remanded the case imtil 2 
May, accepting bail from the defendant in $200 and [in two sureties in 
$100 each. 

"About an hour after these proceedings Mr. Justice Boswell was 
brought in by Policeman Fraser, under arrest on the charge of having 
converted certain fines to his own use. He was brought before Mr. 
Justice Creagh, who thereupon remanded the case until this 'morning, 
committing Mr. Justice Boswell to the custody of the Chief of Police until 
then. Subsequendy Mr. Justice Murdock appeared on the scene and re- 
leased Mr. Boswell on bail." 

The Tribune quotes with approval a very severe criti- 
cism of the Calgary Herald, and further adds : 

" They have endeavored to give the public an object lesson of the 
monstrous farce Police Court justice in this city is ; to bring home to the 
public mind how absolutely insecure is personal liberty and how utterly 
inadequate are the remedies for its violation in the case of the peaceably 
inclined, so long as the Bench contains men whose financial worthlessness 
renders them practically irresponsible for any act they may choose to 
commit. AVhatever the public may think of the means of demonstration, 
there is no doubt as to the result demonstrated. The Tribune demands 
with the Herald the immediate cancellation of all commissions of the 
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peace withoat exception ; the re-appointment only of Justices who will 
command public respect and who have sufficient property to render them 
liable in damages for any irregularity, and, above all, the appointment 
forthwith of a salaried police magistrate for Calgary, having legal train- 
ing, of unimpeachable character and of sufficient means to ensure protec- 
tion to litigants against arbitrary or unjustifiable proceedings." 

Oar Local GovemmeDt in Manitoba had to meet with 
the same issue some years ago. They dismissed all jus- 
tices of the peace and have since been appointing new ones, 
and in a case where a direct charge is made against the 
justice of the peace they have them dismissed summarily. 
At the last session of the Legislature a commendable move 
was made. They appointed Police Magistrates in import- 
ant local towns with a small retaining fee sufficient to at- 
tach dignity to the position and to secure capable men. It 
is sincerely hoped that in view of the state of the facts in 
Calgary that the commissions of justices of the peace 
there will be entirely cancelled. Fancy a justice of the 
peace holding a court with closed doors where an action is 
pending for criminal libel. What an absurdity ! 

THE WINNIPEG COUNTY COURT. 

The recent change in the jurisdiction has transferred a 
very large number of Queen's Bench actions into the 
County Court. The efiect is more readily seen in the 
Winnipeg County Court. For the last three months the 
learned judge has on an average been trying two cases a day, 
taking down the evidence, and in addition, hearing 
motions, passing applications for probate, and in fact doing 
work that is sufficient to kill him as it did the previous 
judge. At the same time there is an absence of disputed 
causes in the Superior Court. There are there practically five 
judges including the referee. If the referee were not 
master be could very easily be deputed to hear a number 
of County Court cases and report to the judge of the 
County Court his findings, and upon that the judge might 
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enter a verdict which would only be formal Another 
suggestion is that an amendment to the Act might be 
provided whereby parties could have County Court cases 
entered on the list of causes for hearing on Tuesdays by 
the Superior Court. This would enable the suitors to have 
a shorthand writer and this would be most useful, not to 
speak of other reasons. There would then be no dissatis- 
faction with the manner in which the learned judge takes 
down evidence. This will always exist whether rightly or 
wrongly under the present system. 

We understand that the learned judge would not object 
to all actions involving $250 or over and actions of tort and 
such other actions as the learned judge might deem proper 
and allow being so transferred. It is our impression that 
the legislature must take some steps to relieve the judge. 
As it is he is given no time for the consideration of his 
judgments, his health is failing and there can be little 
doubt but that he will be justified at an early date in say- 
ing to the profession, "I cannot stand the strain any 
longer. What are you going to do in your clients 
interests ?" 

THE LAW SOCIETY OF MANITOBA. 

The election of Benchers resulted as follows: — Isaac 
Campbell, Q. C; W. E. Perdue, Hon. J. D. Cameron, J. A. 
M. Aikins, Q. C. ; H. Archibald, J. S. Ewart, Q. C. ; A. 
Haggart, Q. C. ; H. J. Macdonald, Q. C. ; J. H. Munson, 
Q. C. ; A. E. Richards ; and W. A. Macdonald, Q. C, for 
Western Judicial District, and W. J. Cooper Q. C. for the 
Central. We think that the Benchers elect represent the 
best element at the bar. 
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FLOTSAM AND JETSAM. 



A CURIOUS DECISION. 

The Cape Law Journal in it's February number gives 
the following as a judgment actually delivered by a Court 
in Egypt. It seems that a partnership composed of four 
persons owned each a leg of a cat. We presume each 
partner had a specific leg of the cat. One leg was wound- 
ed and an oil rag thereon caught fire and the other three 
legs carried the firery leg among some cotton belonging to 
partnership. Here is the judgment : 

'' The 1^ that had the oil rag on it was hurt ; the eat coold not use 
that 1^— in fact, it held up that 1^ and ran with the other three legs. 
The three unhurt legs therefore carried the fire to the cotton, and are 
alone culpable. The injured 1^ is not to be blamed. The three partners 
who owned the three legs with which the cat ran to the cotton will pay 
the whole yalue of the bales to the partner who was the proprietor of the 
injured leg." 

Articled Clerks are invited to criticise this judgment 
and point out its errors according to our law. 

QUEEN'S COUNSEL. 

In Canada among five million of people there are over 
four hundred Q. C.'s In Great Britain there is a difference. 
The Irish Law Times says that 

The first Law Litt was published in 1785* The " King's Counsel " 
then were 20, and the whole Bar of England but 420. At the beginning 
of Her Majesty's reign the Q. C.'s numbered 70, and the Bar grew with 
astonishing rapidity from 900 to over 2,000. In 1861 there were 4,000^ 
wigs and gowns and 125 " silks." In another ten years the latter class 
had become 180 strong and the rank and file of the long robe totalled 
5,800« Now there are about 220 Queen's Counsel, and the members of the 
four Inns of Court could be mustered at about 10,000 strong. 
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SUPREME AND EXCHEQUER COURTS. 



Epitome of Recent Decisions. 



Bills op ExcHANaB Aor — Patent right. — A note given 
under the circumstances of this case is given for a patent 
right and is void unless the words " given for a patent 
right" were written across it pursuant to 68 Vic. (C.) 
c. 83 s. 80, ss. 4, Craig v. Samuel. 

Bills op Sale — Possession — Assignment — AflGidavit. — 
A chattel mortgagee who is afterwards an assignee in trust 
cannot justify under his possession taken as assignee aa 
mortgagee. Neither is the Bills of Sale Act, N. 8., 
complied with, which requires, by s. 4, a mortgage given 
to secure an existing indebtedness to be accompanied by 
an affidavit in the form prescribed in a schedule to the Act, 
and by s. 6, if the mortgage is to secure a debt not matured 
the affidavit must follow another form and also by s. 11 either 
affidavit must be " as nearly as may be " in the forms pre- 
scribed, when a mortgage, which was given to secure both 
a present and future indebtedness, was accompanied by a 
single affidavit combining the main features of both forms. 
Rod V. Creighton. 

Dbbd— Description of land. — ^A deed which conveyed a 
lot of land under the description, " a strip of land twenty- 
five links wide running from the eastern side of the afore- 
said lot along the northern side of the railway station, 
about twelve rods unto the western end of the railway 
station ground, the said lot and strip together containing 
one acre more or less," does not limit the strip conveyed to 

*Thu is a digest of the points decided in supreme court esses since 
January last, from notes of cases ftunished by the Editor, B. Oassels, 
Esq., Q.O. 
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twelve rods in length but extended to the western end of 
the station, which was more than twelve rods. Doyle v. 
McPhee. 

EviDBNCB — Registered declaration of co-partnership — 
Oral evidence to contradict. — In an action under a life 
policy payable to surviving partners, a notarial dissolution 
of the partnership was duly registered as well as a declar- 
ation of a new co-partnership, of which the deceased was 
not a member, which declaration was duly registered under 
the code, it was sought under the code to prove by oral 
evidence that the partnership set out in the last declaration 
was continued until the death of the deceased and oral 
evidence to this effect was offered. Held that such evid- 
ence was inadmissable. Caldwell v. Canada Accident In- 
durance Co. 

GuARANTBB. — A. gavc a letter to B., by which he 
" agreed to become a surety to B. for the repayment of the 
$6000 if within 12 months from the date of the agreement 
it should transpire that (if) for the reasons incorporated in 
said agreement, it should not be carried." The chief ob- 
ject of the agreement was to secure an advance to enable a 
patented article to be manufactured and sold. The manu- 
facturing scheme broke down through defects of the inven- 
tion. Held that guarantor was liable. Angus v. Union Gas 
und Oil Stove Co, 

Petition of Right — Crown monies. — Where money is 
granted by the Legislature and its application is prescribed 
in such a way as to confer a discretion upon the Crown, no 
trust is imposed enforceable against the Crown by petition 
of right. Sereford Bailwhy Uo. v. The Queen. 

Practice — ^Appeal — Decisions of provincial courts on 
mere questions of procedure will not be interfered with on 
appeal to the Supreme Court except under special circum- 
stances. Ferriery. Trepannier. 

Praotiob — ^Appeal — Procedure. — An appeal from a 
•court in Lower Canada was taken upon a question of pro- 
cedure. The court refused to interfere, following Mayor 
of Montreal v. Brown^ 2 App. Cas. 184. Arpin v. Mer^ 
<:hants Bank, 
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REVIEWS. 



8tatb Libraby Bulletin: Comparatiye Summary and Index of 
State L^pifllation in 1894. Uniyeraity of the State of New York, Albany,. 
1896. 

We have already referred in favorable terms to this 
index for 1894. The present issue seems to maintain the 
high standard of its predecessors. To the legislator and 
politician in English speaking communities it is simply in- 
valuable. All current legislation for the past year in the 
n. S. is summarised and indexed under its proper head. 
The volume ought to be condensed into one. 

The Canadian Magazine of Politics, Science, Ajtt and Litera- 
TT7BS. Toronto : Ontario Publishing Company. 

We have watched with considerable interest tho pro- 
gress of the latest effort in Canadian magazine-making. 
One reason is this : It seems that at last Canadian maga- 
zine publishers have realized that there is something more 
interesting to the average lay mind than theological dis- 
cussions. The magazine seems to be under the influence 
of legal writers. Last month there was a very able and 
thoughtful article by Hon. David Mills, Q.C.,M.P., on Saxon 
or Slav ? An interesting one by C. R. W. Biggar, Q.C., upon 
Borne Revisited. This month we have The Manitoba School 
Question, by Edward Meek, anQt;her lawyer. O. A. How- 
land, M.P.P. for Toronto, a lawyer, discussed lately The 
Art Spirit. Then, again, the Livingstone family are fre- 
quent contributors. Stuart Livingstone seems now desirous 
of rivalling by success in rhyme his success in fiction attained 
in Professor Paul. It is essentially a journal under the 
influence of lawyers and consequently of interest inter alia 
to lawyers. The Editor, Mr. J. Gordon Mowat, has a 
faculty of introducing new names to the public with great 
success. We wish him financial as well as literary success. 
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SHERIFF'S COSTS IN MANITOBA. 

A sale by the Sheriff, except under what in any other 
country would be regarded as a fraudulent preference, is 
about the only kind of a sale now taking place by the 
sheriff, in many of the districts in Manitoba. The official 
assignee is now virtually sheriff. In view of the great 
increase in jurisdiction, the county court bailiff is the chief 
legal executioner in active practice. At the same time we 
think the compulsory payment to him of fees for service 
and also the fact that no costs for service of writs, or pro- 
cess can be allowed save if done by the sheriff, or by the 
attorney on record, ought to be abolished. The Legal 
Adviser^ 24 April, 1896, says : 

The Illinois bar association, at its last annual meeting, took ap the 
subject of the service of process by persons other than thesherifif and the 
party or parties to a suit, and came to the conclusion that such procedure 
was not only lawful but necessary in order to transact the business of 
litigants. Two bills prepared by N. W. Halker and H. B. Hurd, received 
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endorsement of the association and they were in dae time introduced 
into the house and referred to the committee on judiciary. Last week, 
they came up before the committee and were incontinently beaten on 
the ground that such a practice would destroy the sheriff 's office ! Every 
country member voted against the bills. 

Now, it should be known that this practice has been in vogue in the 
state of New York for more than fifty years, and has worked admirably. 
Here in Cook county, unless some such relief is granted, the sheriff's 
of&ce will become the greatest extortion machine ever known, and no 
one can get writs served at that. It would seem as if almost every move 
that is made to improve our practice and procedure is met by the most 
determined opposition by the conservators of ancient institutions. 

LAW LIBRARY FOR LAWYERS. 

We understand that a well-known bencher will, at the 
next meeting of the benchers, move to have a library con- 
taining all the Ontario and English reports from 1866 to 
date with digest, established in a library down town. The 
library existing is too far out ©f the way. Besides it is 
mainly for the use of courts. If there was a small consult- 
ing library down town it would be a great convenience to 
the younger members of the bar, who cannot leave their 
office for a whole day as the case may require. 

There are precedants for this in Toronto and elsewhere. 
Besides, Brandon and Portage la Prairie both have libra- 
ries for the use of the bar in convenient quarters. Why 
should not the Winnipeg bar have likewise? The 
law library in the court house does not require the services 
of the Librarian in the afternoon and he could well look 
after a small down town library. It is well known that 
his attendance at the court house in the afternoon as 
librarian proper, is purely formal. The question of funds 
will likely arise. 

The present generation of lawyers has accumulated 
$18,500 of a surplus, besides a magnificent law library and 
reports. Now, we think to hand down to the members of 
the bar who may be practicing twenty years hence, such 
a law library is a sufficient donation from this generation 
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to the next. Why should the members of the bar be 
asked to give, or secure more, for the next than this law 
library. We are totally opposed to retaining |18,000 to get 
three and a half per cent, on it, about six hundred and fifty 
dollars a year. 

The increase in number of members of the bar, even at 
the present annual fee, would, we think, in twenty years 
make up this, besides the annual increase of the students 
fees and those for call would do likewise. We are there- 
fore strongly in favor of applying this money to our present 
needs. Let those who collected and earned it, get the 
benefit of it. At a normal expenditure it would last 18 
years. Surely we can in a growing province, let the future 
take care of itself. Besides, the law society owes 
little to legislators of the present. No future generation of 
legislators can deal more selfishly with lawyers' fees or 
lawyers, than the present. By all means let the legislators 
of the future deal with the problems of the future, and let 
the bar of the present benefit by their own self sacrifice. 
We trust therefore that no desire to preserve this surplus, 
for three per cent, interest will prevent us from getting a 
small down town library at once. 

IS PRESENTMENT NECESSARY. 

The recent case of Kent v. Sutherland^ Canada Law 
Journal, May 16, raises a question long since settled in 
Manitoba. Under sec. 86, Bills of Exchange Act, 1890, it 
is stated . . . 

But the maker is not discharged by the omission to present the note 
for payment on the day it matures. But if any suit or action is instituted 
thereon against him before presentation the costs thereof shall be at the 
discretion of the CJourt." 

In the case above cited the question arose as to whether 
presentment was necessary. It was not proven. If we 
mistake not Mr. Justice Killam has held, in an unreported 
case in this Province, that the law as to presentment being 
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necessary to support the action is not changed, bnt that as 
it would be a good defence heretofore and costs of course 
would, of necessity follow the event, the only modification 
now is, that the costs are in the discretion of the judge. 
In other words the rule of law is the same, but that 
rule is modified as to the question of costs. 

WAIVER OF DEBTOR'S EXEMPTIONS. 

We reproduce the following able editorial from Tht 
New York Law Journal^ 23 May, 1895, without comment : 

In MUi V. Bennett, decided in the Supreme Court of Tennessee in 
April, 1896, 30 8. W. R. 748, it was held that a contemporaneous agree- 
ment made by one contracting a debt to waive the benefit of the 
Exemption laws is void as against public policy. 

The CJourt said in part : " It was held in the case of Denny v. Wkiie, 
2 CJold., 283, that * the property exempt from execution in the possession 
of the head of a fiimily is held by him for the use and benefit of the 
family ; and, while he has the right to sell or exchange such property, it 
cannot be levied on and sold on execution by his consent, this being a 
privilege he cannot waive.' Said the CJourt, viz : 'The language of the 
Act is imperative. The property exempt shall not be liable to seizure 
and sale by execution, and the head of the &mily cannot waive the right, 
as those dependent on him are under the protection of the law and 
secured in the enjoyment of the property.' In the case of Cox v. BaUen- 
tine, 1 Baxt. 362, it was held that the head of the fisunily has the ri^ht to 
sell, exchange or mortgage the exempt property, and the Legislature has 
no power to prohibit him (see also Oronan v. Honor, 10 Heisk., 434). It 
is suggested that these cases are somewhat contradictory, and perhaps 
irreconcilable. The conflict, we think, is more apparent than real. 
* There is an essential difierenoe,' says the Supreme Court of Kentucky, 
' between an executed contract by which the owner is divested of title 
and an executory agreement by which the debtor merely promises that 
in future he will not take advantage of or claim the benefit of a particular 
statute. * ♦ * The law in its wisdom, for the protection of the poor 
and needy, has laid that certain property shall not be liable for debt> not 
so much to relieve the debtor as to protect his family against such im- 
provident acts on his part as would reduce them to want. * * » if 
such a contract is upheld, the exemption laws of the State woald be en- 
tirely obsolete, and the destitute deprived of all claim they have to its 
beneficent provisions.' MoxUy v. Ragan, 10 Bush, 156. Says the 
Supreme Court of Illinois, viz : ' That such a waiver, where the same is 
attempted to be made by an executory contract, is inefiectual, and will 
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not be enforced, is definitely settled. * * * Such contracts contravene 
the policy of the law, and hence are inoperative and void. The owner 
may, if he choose, sell or otherwise dispose of any property he may have, 
however much his family may need it ; but the law will not aid in that 
regard, nor prevent him to cpntract in advance, that his creditor may 
use the process of the Courts to deprive his family of its use and benefit 
when an exemption has been created in their favor. Laws enacted from 
considerations of public concern, and to subserve the general welfare, 
cannot be abrogated by mere private agreement ' lUcht v. Kelly, 81 111., 
147. Says Judge Denio : ' The maxim * Modus et canventio vincurU legem * 
is not of universal application. It applies only to agreements in them- 
selves l^aL Where no rule of law and principle of public policy is con- 
cerned, the parties may by contract make a law for themselves. One 
object of municipal law is to promote the general wel&re of society. The 
Exemption laws seek to accomplish this by taking from the head of the 
fiunily the power to deprive it of certain property by contracting debts 
which shall enable the creditors to take such property on execution. The 
parties to this contract sought to set aside these laws so far as this debt 
was concerned. This they could not do.' The learned Judge says : ' I 
am of opinion that a person contracting a debt cannot agree with the 
creditor that, in case of nonpayment, he shall be entitled to levy his ex- 
ecution upon property exempt from execution by the general laws of the 
State. * * * If effect shall be given to such provisions, it is likely 
that they will be generally inserted in obligations for small demands, and 
in that way the policy of the law will be completely overthrown. Every 
honest man who contracts a debt expects to pay it, and believes he will 
be able to do so without having his property sold on execution. No one 
worthy to be trusted would therefore be apt to object to a clause subject- 
ing all his property to levy on execution in case of nonpayment. It was 
against the consequences of this overconfidence and the readiness of men 
to make contracts which may deprive them and their families of articles 
indispensable to their comfort that the Legislature has undertaken to in- 
terpose. Where a man's last cow is taken on an execution on a judgment 
rendered upon one of these notes, it is not sufficient to say that it was 
pursuant to his consent, freely given when he contracted the debt The 
law was designed to protect him against his own improvidence in giving 
such consent. The statutes contain many examples of legislation based 
upon the same motives. The laws s^inst usury, those which forbid im- 
prisonment for debt, and those which allow a redemption after the sale 
of land on execution are of this c\aea*J^neelU v. Netocomb, 21 N. Y., 249." 
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FLOTSAM AND JETSAM. 



We had occasion to refer to a British Columbia Judge 
who sentenced a man one year for each word spoken upon 
the pronouncing of sentence, thank you, sir. Here is the 
way Lord Chief Justice Russell dealt with ^ch a case 
according to the Law Notes : 

It is always delightful to notice the amicable relations existing 
between the police and the criminal classes. It is still more delightful to 
find that the criminal classes have a friendly respect even for the judge. 
Among the many congratulations which have been extended to the Lord 
Chief Justice (Lord Russell) on his recent elevation, perhaps the most 
unique was that which he received at the Liverpool assizes. His lordship 
had before him an Irish laborer, named McDermott, on a charge of thefl, 
and sentence of eighteen months' hard labour was passed. The prisoner, 
on leaving the dock, exclaimed, " Thank you, your lordship. Long life 
to you, and may you live long to enjoy your w^ell-eamed honors." The 
Lord Chief Justice smiled, being evidently amused at receiving a con- 
gratulation from so unlooked-for a quarter. Now, to have properly 
rounded the incident, his lordship should have called that man back and 
taken a bit off his sentence. 
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THE LAW SOCIETY OF MANITOBA. 



Friday, May 17, 1895. 

Present : Messrs. I. Campbell, Q. C, Perdue, Richards, 
Aikins, Q. C, Haggarl, Q. C, Munson, Q. C, Archibald 
and H. J. Macdonald, Q. C. 

The minutes of the last meeting were read and con- 
firmed. Letter from the examiners dated 16 May, 1895, 
read and ordered to be filed. 

Report presented from the Library Committee dated 
15 May, 1895. Ordered that the same be received and 
adopted. 

Report presented from the Examining Committee dated 
15 May, 1895. Ordered that the same be received and 
adopted, except as to 0*Dell's petition. Ordered that 
O'Dell's petition be referred back to the committee and 
that further evidence be required as to service with Mr. 
Haney, and further proof why assignment not filed before. 

Report presented from the Finance Committee dated 
17 May, 1895, recommending that in the case of any 
barrister at law, or solicitor, a member of this Society, who 
establishes, by a statutory declaration, that he has not been 
practising and has not been resident in the Province, he 
shall be entitled without payment of fees accruing during 
such absence to a certificate for the current year on pay- 
ment of the then current year's fees. Ordered that same 
be received and adopted. 

Mr. Perdue moved the first reading of a by-law to 
amend rules 53 and 83. By-law read a first time. A 
motion to read the same a second time was declared lost. 
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Mr. MunBon moved the first reading of a by-law to 
amend rules, 18, 81, 42, 48 and 68. By-law read a first 
and second time, rules suspended and the by-law read a 
third time, and ordered to be numbered 23 and to be en- 
grossed, signed and sealed. 

Mr. Munson moved the first reading of a by-law to 
amend rules 17 and 44. By-law read a first and second 
time, rules suspended and the by-law read a third time and 
ordered to be numbered 24, and to be engrossed, signed 
and sealed. Ordered that the Librarian procure the books 
rendered necessary by the changes in the curriculum. 
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DE PR^ESENTI. 



DECREASES IN LITIGATION. 

In July this year there were issued in the Superior 
Court, Manitoba, at Winnipeg, 849 writs. Last year on 
the same day there were 609 ; litigation has decreased in 
the County Courts, notwithstanding the increased juris- 
diction. We are just introducing The Judicature Act. In 
England the same complaint exists. The Law Magazine 
and BevieWj May, 1895, says : — 

'* The fruits of the Judicature Act are now becoming ripe. The total 
of causes for hearing during these sittings in the Queen's Bench Division 
being only 363, and in the Chancery Division 404. No wonder that the 
Bar is grumbling. The Judicature Act has ruined the Profession. 

" The fact is, as pointed out by Mr. Justice Manisty some years ago, 
merchants and traders will not go for justice to the Queen's Courts, on 
account of the terrible expense and procrastination caused, firstly, by 
multifarious interlocutory proceedings permitted before a case is ripe for 
trial, and secondly, by the power of the Judge, at his own sweet pleasure, 
to disregard the verdict of the jury, and to enter judgment for the other 
party. 
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" Merchants and traders go to arbitrators instead of to Courts. Some 
wise heads restored the Guildhall Sittings in the City, hoping thereby to 
avert the loss. But *once caught, twice shy,' merchants preferred to 
continue to trust to arbitration, and despised the forensic tinsel. So the 
poor Judge sat in solitary grandeur in the Guildhall with no cases to try. 

" Next move was to institute a * Commercial Court ' within the Courts 
in the Strand. But curiously there is no official definition of what is a 
* Commercial Case.' So the Judge may cause vast expense by declining 
to consider ' Commercial ' what a reasonable merchant justly deems to be 
so. Result, very few litigants before such an uncertain tribunal." 

Much of these remarks apply to the courts in Manitoba 
at the present time. Litigation is not entered into by 
wholesale merchants and business men. To be sued really 
ruins the credit of any wholesale or retail merchant. The 
fact is spread abroad in mercantile reports and writ follows 
writ. So that merchants have to avoid the courts. They 
can give relicta judgments, make secret agreements and do 
anything that will mark them as dishonest men all their 
lives provided that they do not get into law. To be sued 
is a crime and we know cases in which actual blackmail 
has been levied under threat of issuing a writ. Again, 
merchants have sought an official assignee to dispose of all 
insolvent estates. The main official in Manitoba, Mr. 8. A. 
D. Bertrand, has had hundreds of estates under his control 
and never yet has he applied to the Courts for advice — and 
his name very rarely appears before the Courts. Litigation 
nowadays is mainly resorted to by insolvent corporations, 
men who have nothing to lose in litigation and never pay 
costs if they lose, and married women. In other words, 
commerce has deserted the Courts. A grain case never 
reaches the Courts and yet it is the great commercial event 
of the year and thousands of transactions arise. Whether 
commerce will ever return is another matter. 

THE LATE MR. C. H. E. CARMICHAEL. 

The Law Magazine says : — 

It is nearly thirteen years since the Law Magazine and Review lost 
through the death of the late Professor Taswell-Langmead an excellent 
Editor ; but 



18^- DB PRASBNTI. 57 

Primo avulBO non deficit alter 
and the Editorship of the periodical has since then been worthily con- 
tinued by the college friend and literary colleague of Professor Taswell- 
Langmead, viz., by Mr. Charles Henry Edward Carmichael. 

Mr. Carmichael edited the fourth edition of his friend 
Professor Taswell-Langmead's work on "English Con- 
stitional History" and successfully maintained the high 
sta^ndard of excellence of the author. He was also sub- 
editor of Notes and Queries. It was remarkable that the 
first number of the Law Magazine edited by Mr. Carmichael 
in 1892, contains nearly the indentical contributors as 
those of the last edited by him. He died of influenza 
while the Peburary number was going through the press.- 
He died 2 March, 1895, and his death was a distinct loss 
to legal literature. Sir Sherston Baker, Bart., of Lincoln's 
Inn and of the "Western Circuit, is now Editor. 

The May number maintains the high standard reached 
by his distinguished predecessors, Professor Taswell-Lang- 
mead and Mr. Carmichael, and such success is praise indeed. 

FLATTERY AD NAUSEAM. 

Lately a Lieutenant-Governor has been knighted. 
Knighthood is dirt cheap in Canada. The knighthood in 
this case came as a surprise to many. That the gentleman 
in question is a friend to lawyers and an enemy to taxation 
is well known. He is always in the courts, usually as 
plaintiff, in some tax case or another, or in some case 
where he tried to avoid paying what every other citizen 
has paid. Serious charges have been made against him in 
the House of Commons, by an ex- Attorney-General of this 
province. His popularity is not of a spontaneous character, 
and he has under oath stated that he was sure that he had 
not signed a * replevin ' bond in question, because " he 
had made it a rule of his business life never to render him- 
self liable for the debt of another unless he was legally 
compelled to." It seems to us that such a saying was 



J 



58 WESTERN LAW TDfBS. J™^ 

simply the acme of a most unsympathetic man. Again, 
orders for the substitional service on the occupants of the 
Government House are not uncommon in the courts, and 
are granted by the County Court judge and referee without 
much hesitation. Fancy bailiffs knocking at door of the 
Government House and then finding it necessary to report 
to their employees that it is necessary to get substitional 
service. The latest attempt at hunting for a reason for 
the knighthood, is in the Winnipeg Tribune of July 6, 
just as we are in press. We are told that " a friend at 
court is a powerful ally, and he has been this for Mani- 
toba." What nonsense ! What arrogance ! What has 
he done that he has not been well paid for ? 

In a labored article, smacking somewhat of an auto- 
biography, we are told of his sufferings in 1869. Sufferings 
solaced by the Dominion to the extent of about |40,000. 
That he has ability, must be admitted, that he has had 
remarkable success in keeping himself in public office and 
public gaze without doing much for the public must be 
admitted. But of his innate love of self, of want of mag- 
namity his gifts to the Winnipeg Hospital are a very queer 
evidence. Let justice be done, but do not injure an indivi- 
dual by excessive praise. 

AN IMPROPER PRACTICE. 

We are informed, that the practice has been in force 
in Manitoba of allowing the successful party to draft the 
Master's report. To us it always seemed anomalous and 
smacking of the American system of allowing the success- 
ful attorney to draw the Judge's findings. In other 
words, a Judge should, after argument, be allowed to 
write his own judgment. In Ontario, in Knarr v. Bricker^ 
16 P.R. 863, Chancellor Boyd says :— 

" It is a viciouB practice for a Master or other judicial officer chaiig^ed 
with a reference to ijiform the Baccessful party that he is going to decide 
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m his favor, and then instract him to draft the report. Any ex parte 
oommunication between the Master and any of the litigants as to his de- 
cision is to be avoided, and when the case is ripe for decision the Master 
should give eqoal fieunlities to both sides to know the result and to be pre- 
sent at the drawing or setting the report The Master should himself 
draft the report, for which he is allowed proper fees." 
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THE LAW SOCIETY OF MANITOBA. 



Monday, May 6, 1895. 

Present : Messrs. I. Campbell, Q.C., Perdue, Cameron, 
Aikins, Q. C, Archibald, Ewart, Q. C, Haggart, Q. C, 
Munson, Q.C., Richards, and W. J. Cooper, Q.C. 

The President took the chair. 

The reports of the scrutineers and the Secretary of the 
result of the recent election for Benchers were read. 

The minutes of the meeting held on 10 April were 
read confirmed. 

The following letters were read : Prom E. P. Davis, 
dated 18 April, referred to Finance Committee. The 
Richardson Stationery Co., dated 16 April, referred to 
Library Committee. 

Report from the Examining Committee, dated 26 
April, 1895, presented and read. Ordered that same be 
adopted and that Donald Forrester be admitted as an 
attorney. 

Report presented from the examiners, dated 6 May, 
1895. Ordered that same be received and adopted, except 
as to the latter part of the report containing suggestions 
which was referred to the Examining Committee to 
consider. 

Ordered that H. E. Robinson, H. Phillipps atad F. J. 
Stackpoole be admitted as students at law and articled 
clerks, that W. M. Crighton, A. R. Tingley and C. M. 
Boswell be allowed the first intermediate examination, 
that J. T. Brown, W. S. Palk, J. K. Sparling, and J. 
Bernier be allowed the second intermediate examination. 
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that C. E. Bastin and W. Hart - McHarg be allowed 
the final examination for attorney, that E. L. Taylor, A. 
J. H. Dubuc and P. J. Sharpe be allowed the final exam- 
ination for call. 

The following officers were elected for the ensuing year : 
President — Mr. Isaac Campbell, Q.C. ; Treasurer — Mr. W. 
E. Perdue, Q.C. ; Secretary — Hon. J, D. Cameron. 

Ordered, that the Standing Committees be as follows : 
Finance — Messrs. Perdue, Munson, Q.C., Cooper, Q.C., 
Richards, H. J. Macdonald, Q. C, and Cameron. Library 
— Messrs. Aikins, Q. C, Munson, Q. C, Haggart, Q. C, 
Ewart, Q.C., and W. A. Macdonald, Q.C. 
Examining — Messrs. Haggart, Q. C, Archibald, Cameron, 
Cooper, and H. S. Macdonald, Q.C. Reporting — Messrs. 
Perdue, Aikins, Q. C, Haggart, Q, C, Ewart, Q. C, and 
H. J. Macdonald, Q. C. Discipline — Messrs. Archibald, 
Cameron, Cooper, Q. C, Richards, Perdue, Aikins, Q. C, 
and Ewart, Q. C. Legislation— Messrs. Archibald, Hag- 
gart, Q.C, Munson, Q.C., H. J. Macdonald, Q.C. 

Ordered, that the third reading ot the by-law to strike 
certain members off the rolls for non-payment of fees stand 
until the first meeting in Trinity term. The Treasurer 
presented his financial statement from 1 Jan. to 6 May, 
1895. 

Petition from M. B. O'Dell, dated 6th May, 1895, 
read and referred to the Examining Committee. 

Ordered, that it be referred to the Examining Com- 
mittee to revise the curriculum as stated in Rules 17 and 
44. 

Mr. Munson, Q. C, gave notice of the introduction of a 
by-law to amend rules 17 and 44. 

Mr. Perdue gave notice of the introduction of a by-law 
to amend rules 53 and 83. 

Mr. Munson, Q. C, gave notice of a by-law to repeal 
the amendment to rule 42, passed on 15 Feb. 1889. 
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TuBSDAY, June 11, 1895. 

Present — Messrs. I. Campbell, Q.C.; Perdue, Aikins, 
Q.C.; Haggart^ Q.C.; and Archibald. 

Ordered that the list of books for the library, suggested 
by The Carswell Co., be referred to the Library Commit- 
xee. 

Ordered that the President and Assistant Secretary be 
authorized to submit an amendment to the Law Society 
Act, providing for admission to the Bar of any person who 
produces evidence of having been admitted as an attorney 
or solicitor of the Province of Manitoba and who has prac- 
tised as such therein for a period of 12 years and is in good 
standing as an attorney or solicitor, without examination. 
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DE PR>€SENTI. 



THE NEW CODE OF PROCEDURE. 

The profession have no doubt fairly mastered in outline 
the general principles of the new code of civil procedure, 
in force 1 October, 1895, in Manitoba. It is much more a 
consolidation and readjustment of existing procedure than 
in the first draft act apparently was intended. Among 
features at the outset noticed is the transfer of much of 
the work heretofore done by the Referee as Master to 
other officials of the court, and also the abolition to a 
certain extent of the centralization of procedure in "Winni- 
peg by appointing local masters. This will prove satis- 
factory to the profession. 

We are glad, however, to see the Referee can exercise 
powers given to a Court or Judge by the rules given in 
schedule " R" of the Real Property Act. The radical leg- 
islation relating to the examination of judgment debtors 
without an order aud the whole of the clauses in the rules, 
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number 732 to 740 both inclusive, are most creditable re- 
medial legislation. Sections 588 to 589 are original legis- 
lation relating to speedy judgments and practically abolish- 
ing' them. We need not refer to the other rules which 
relate to the abolition of preferences in this Province. We 
think, however, that it would have been better to have left 
rule 594 relating to the defendant showing cause against 
an application for summary judgment. As it was in the 
old act the defendant may show cause against such appli- 
cation by affidavit or otherwise, and it was held in Ontario 
that the defendant could examine the plain tiflf for the pur- 
pose of seeing what the defence was. The word "other- 
wise " was left out and apparently there are only two ways 
of showing cause against an application for summary judg- 
ment, that is by affidavit or by offering to bring into the 
Court the sum claimed. We also observe that the point 
decided in Credit Fonder Franco Canadien v. Schultz is 
not remedied that an order for sale can only be made at the 
hearing of the cause where foreclosure is prayed, and not 
as in England under the amended rules at any time after. 
We also observe with regret that through what appears to 
be an oversight, actions for injury to a person cannot be 
tried by jury where such actions do not arise under "The 
Workman's Compensation Act," in other words street car 
accidents, railway accidents and others where an innocent 
party has been injured must still be tried by a Judge. Our 
experience in this matter leads us to believe that more per- 
jury takes place by the officials of a corporation to protect 
the corporation than in any other kind of action. The of- 
ficial who did the wrong defends himself in swearing, 
sometimes innocently, sometimes not, to what is not the 
fact, and the only remedy for this has been a trial by jury. 
Corporations have been protected long enough without 
protecting them in this, and we have little doubt but that 
the Attorney-General will carry out his intention of leav- 
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ing corporations to stand on their merits before a jury, as 
well as any other person, at the next session. We may be 
wrong in our interpretation of the section relating to juries 
being open to this construction. The original legislation 
making it impossible for a Judge to dismiss an application 
which is based upon the fact of insufficient material and 
giving leave to perfect, defective or insufficient material 
upon which the orders are obtained is commendable. 
Upon a review of the whole act we can say this, that At- 
torney-General Sifton deserves great credit for what we be- 
lieve will be to a certain extent a satisfactory code of civil 
procedure in this Province. There has been no slavish ad- 
herance to the Judicature Act. There is sufficient legis- 
lation to entitle a certain claim to originality, and what- 
ever the Attorney-General may hereafter do in his official 
capacity as Attorney-General of Manitoba, he has at least 
shown commendable zeal and diligence in attempting to 
render justice more easily attained and to perfect the rem- 
edies for the attainment of same. This code will undoubt- 
edly be the basis of civil procedure in this Province for all 
time to come. It has many little clerical defects which ex- 
perience will no doubt point out, but after a comparison 
with some of the American codes and, of course, the well- 
known Judicature Act in Ontario and England, we think 
the Act in question will reflect great credit on all 
connected with it. The Queen's Printer, D. Philip, de- 
serves commendation for the manner in which he has 
looked after the interests of the legal profession by placing 
the act in their hands in such a complete state at such an 
early date. 

OUR REPRESENTATIVES AND THEIR WORK 

The benchers have three matters of interest to the pro- 
fession which should be attended to at once. Firstly, to 
see that the interests of the profession are looked after in 
Hny new tariff of costs drawn up by the Judges. The dis- 
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tiDction between solicitor and client and party and party 
costs should be modified. The Law Times^ England, sug- 
gest in a recent number that much more regard should be 
paid to a solicitor's talent than to the work of his engros- 
sing clerk. In other words his remuneration should be 
estimated on some much more appropriate scale than by 
the folio. 

Secondly, the obnoxious business tax imposed by the 
City of Winnipeg on the profession should be attacked if 
possible on constitutional grounds, and if not Auccessful 
there, then to get a repeal by the Legislature. It is the 
result of the job legislation of a number of wholesale men 
to free themselves from taxation. Besides, in Quebec, 
from where it came, the Government has announced that 
they intend taking it off as it was an emergency measure. 

Thirdly, the County Court fees should be modified or 
abolished where the work is done by the solicitor. This 
court was the poor man's court at one time. It is now a 
Court where poor men are kept out on account of exhor- 
bitant fees. They cannot afford to risk a large percentage 
of good money to recover « bad claim. 

SICKNESS IN A RAILWAY TRAIN. 

If the following statement of law is correct, how 
soon will it be that food will also have to be supplied to 
starving passengers. We quote from the University 
Law Review^ May : 

*' The Lake Shore road has suffered a verdict of $9,100 at suit of a 
passenger who was injured in aiding to carry a sick fellow-passenger 
from a crowded car into another where he could be laid down and 
treated. The case has been well litigated, this being the third trial 
and plaintiff having been successful on each trial. Defendant's con- 
tention was that the plaintiff was a volunteer in rendering aid and did 
it at his own peril. The recovery was based on testimony that the 
conductor, on being informed of the emeiT^ncy, gave the direction so 
under which the by-standers, including plaintiff, undertook to remove 
the sufferer, and that the brakeman who held the light or the engi- 
neer who started the train was negligent. The courts base their de- 
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dsion on the principle that a duty devolves upon a railroad com- 
pany to take reasonable care of passengers who become sick after 
enter ing its can. " In travel by ship, care and medical attendance 
are always provided by the company, as one of the necessities of the 
journey. In travel by rail no such necessity exists, and, therefore, a 
lailroad company is under no obligation to furnish hospitals on wheels^ 
or physicians or nurses to attend the sick on their journeys. But 
without hospitals, and without physicians and nurses of their own. 
much can still be done to alleviate the pains and aches of a sick pass- 
enger. While the train is in motion, the passenger is utterly helpless 
as to aid, except from those on the train. His fellow-passengers owe 
him no duty except humanity. The alternative is presented of being 
cared for by his fellow-passengers, by the company, or to writhe in pain 
and sickness until relieved by death or the end of his journey. By tak- 
ing passage and paying his fare, the relation of carrier and passenger is 
established between the company and himself, and, as he is under th^ 
control of the company 'for many purposes, and debarred by the rapid 
movement of its train from receiving aid from the outside world, it would 
seem to follow, as a necessity of the situation, that those who have re- 
ceived his money, and are thus rapidly transporting him, should assume 
the obligation of taking reasonable care of him in case of sickness while 
on the train. This obligation is on the company, not only for the benefit 
of the sick person, but also for the comfort, and sometimes the safety, of 
the other passengers. A sick person, by his cries aud moans, may so an- 
noy the other {wssenoers as to require his removal to a separate depart- 
ment, or from the train. In case of smallpox or cholera or other contag- 
ious diseases, the comfort and safety of the other passengers would de- 
mand the early removal of the afflicted passenger from the train. The 
company would, in such case, be charged with the duty of removal, and 
reasonable care thereafter, until the afflicted person could be otherwise 
cared for. Cited Railroad v. Weber, 33 Kan., 543, 8 Pac, 877 ; Conolly 
V. Railroad Co.. 41 La. Ann., 57, 5 South., 269, and 6 South., 526." 
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THE LAW SOCIETY OF MANITOBA. 



Tuesday, July 9, 1895. 

Present : Messrs. I. Campbell, Q.C., Perdue, Cameron, 
Archibald, Haggart, Q.C., Richards, Ewart, Q.C., and H. 
J. Macdonald, Q.C. 

The President to(Jc the chair. Minutes of meetings 
held on 17 May and 11 June were read^and confirmed. 

Letter read from Mr. McLaren, of Morden, on behalf 
of the Bar there, asking for assistance in the way of a 
small library, either by furnishing books or by a grant of 
money. 

Ordered that the Secretary write him asking what 
arrangements the Bar would propose to make, where the 
books would be located and under what control. 

Letter read from the Department of Agriculture (copy- 
right branch), dated 6 July, 1895, enclosing certificate 
of copyright of vol. 9, Manitoba Reports. 

Ordered that same be filed. 

Report presented from the Examining Committee* dated 
4 July. Ordered that same be received and adopted ; that 
E. L. Taylor and A. J. H. Dubuc be called to the Bar and 
that C. E. Bastin be admitted as an attorney. 

Report presented from the examiners dated 8 July, 
1895. 

Petitions read from T. H. Johnson and P. A. Sinclair, 
asking that they be allowed the primary examination and 
be admitted as of this Term. Ordered that the report 
be received and adopted except as to the primary 
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examination. Ordered that F. J. Butcher, J. B. Cain, T. 
H. Johnson and P. A. Sinclair be admitted as students at 
law and articled clerks ; that A. B. Hudson be allowed 
the First Intermediate examination ; that F. Heap, J. 
Singer, H. L. Rixon, J. G. Hossack, H. W. Whitla and A. 
C. Ewart be allowed the Second Intermediate examina- 
tion ; that J. A. Maughan be allowed the final examina- 
tion for attorney ; that A. J. H. Dubuc be admitted as an 
attorney on his producing evidence of service up to 12 
July, and that S. E. Clement and R. A. Clement be called 
to the Bar. 

Ordered that the third reading of the by-law to strike 
certain members off the Rolls for nonpayment of fees 
stand until the first meeting in Michaelmas Term. 

Ordered that the following accounts be paid : West 
Publishing Co., (32.50 ; The Richardson Stationery Co., 
$5.20 ; R. D. Richardsen & Co., $15.80 ; T. W. Taylor, 
$18.00, and Harvard Law Review^ $2.50. 

The Librarian reported the case of a student who had 
on three diflferent occasions taken books from the library 
and kept them several days. Ordered that the student be 
notified to attend before the Benchers at their next meet- 
ing. 



Friday, July 12, 1895. 

Presont : Messrs. I. Campbell, Q.C., Perdue, Archi- 
bald, Haggart, Q.C., Richards and H. J. Macdonald. Q. C. 

The President took the chair. Minutes of the last 
meeting weeting were read and confirmed. Letter read 
from Mr. A. G. Hay, of Killarney, dated 8 July, 1895, 
complaining of conveyancing being done by unlicensed 
persons. Ordered that the Secretary write him that, in 
the event of a prosecution being undertaken, the Benchers 
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would contribute a sum not exceeding (30 towards the 
costs of such prosecution. 

Ordered that the Librarian procure the seventh vol. 
of The Century Dictionary and the third vol. of the U. S. 
Supreme Court Digest 

Pursuant to the notice given him, F. Heap attended 
before the Benchers, and was asked by the President if he 
had anything to say with regard to taking books out of 
the library contrary to the rules of the Society. After 
hearing what Mr. Heap had to say, the President repri- 
manded him. 
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REVIEWS. 



A Standard Dictionary op the English Languagb upon original 
plans, designed to give in complete and accarate statement in the light 
of the most recent advances in knowledge and in the readiest form fof 
popular use, the orthography, pronunciation, meaning and etymology of 
all the words and the meaning of the idiomatic phrases in speech and 
literature of the English-speaking peoples ; prepared hy two hundred 
specialists and other scholars. By Isaac K. Funk, D.D., editor in chief; 
Francis A. March, LL.D., L.H.D.; consulting editor; Daniel 8. Gregory, 
managing editor; associate editors: John Dennison Champlin, M.A. ; 
Rossiter Johnson, Ph. D., LL.D.; Arthur E. Bostwick, Ph. D. New 
York, London and Toronto : Funk & Wagnall's Company, one volume, 
pp. 2338. 1895. 

Of the making of dictionaries there seems to be no end. 
Each succeeding editor claims that his dictionary contains 
at least 100,000 more words than its predecessor, is abler 
edited and is the best and most complete work of its kind in 
the English language. To inform a reader that the diction- 
ary cost a million dollars before the first volume was issued 
or that it weighs nineteen pounds, may give some idea of its 
external appearance ; and is just as useful to an ordinary per- 
son as to state that a dictionary containsunnumbered quotat 
ions illustrative of the meaning of words. Each may give 
some idea of the manual labor in its make-up. All these can 
be said of this dictionary, as of every other standard dictionary 
of recent years. Some are encyclopaedias of quotations, 
others of etymology. With american dictionaries gener- 
ally it has been usual to imagine that there is only one 
usage which is correct, and that is an american one. So 
indeed, English or Canadian scholarship forms then a very- 
small part in the making of the dictionary. In this one at 
the outset we find that on the tribunal of disputed spelling 
and pronunciation such names as Lewis Campbell, Emer- 
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itus Profeesor of Greek, St. Andrew's, Scotland ; our own 
Professor Clark, of Trinity College, Toronto ; Dr. John 
Currie, of Nova Scotia's Presbyterian College ; Dr. Dow- 
den, Trinity College, Dublin; John Earie, Professor of 
Anglo-Saxon at Oxford ; Professor Fitch ; John W. Hales, 
Professor of English Language, King's College, London ; 
Professor Lankester, Oxford ; Edward E. Morris, Professor 
in University of Melbourne, Australia ; Dr. Reynar, Vic- 
toria, University, a Canadian ; Dr. Sayce, of Oxford, and 
Goldwin Smith. The co-operation of these gentlemen has 
been actual and not merely on paper, as will be seen by an 
examination of the pages dealing with their work. 

After all, a dictionary is an index of words, their pro- 
nunciation and meaning. We find that law terms were 
under the control of Judge Cooley, Edward J. Phelps and 
John Basset Moore, and after careful examination of the 
legal vocabulary and terms, it appears to us that we can 
commend the work as one of the most useful of its kind to 
lawyers. 

Among common words we find " hoosier " defined. 
Our western usage of the word " rustle " is defined as (slang 
western U.S.) '' to act with energy, or bustling activity," 
specifically to obtain by theft, as to rustle cattle or horses." 
Any one who has lived on our western plains will recog- 
nize the accuracy and care in the definition. So also we 
find the proper definition of " to tote " to be read also from 
the same source. These are but examples. These words 
are not so defined in a well-known dictionary of recent 
date. 

Among special features of the dictionary may be men- 
tioned a chapter on Faulty Diction and usage unique in 
in construction, and of especial use to our American 
brethren who 'disremember' or ask from whom it might be 
asked. 

Do put your accents on the proper spot ; don't — ^let me beg of you — 
don't say " How ?" for " What ?" 
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There are many valuable plates in the new dictionary, 
original as well as interesting and useful. The type is 
clear cut, broad faced and large. Paper of good quality, 
not so heavily calendered as to be trying on the eyes, with 
good margins, well bound, and in fact the best of its kind. 

To every lawyer wanting a dictionary which is not a 
poor Murray, we commend the work as fairly entitled to 
the claim of being the best English dictionary extant. One 
does not need to be a millionaire to own it. Its price runs 
from fourteen to eighteen dollars, according to the binding 
and division into volumes. 

Probate, Administration and Guardianship. — Common form and 
contentious business with statutes and rules including certain High Court 
of Justice rules governing the Supreme Courts of Ontario, and also forms 
and tables of fees. By Alfred Howell, Osgoode Hall, Barrister-at-Law. 
Second edition : Toronto, The Carswell 90., Ltd ; half calf. 759 pp. 1895. 

Some time ago a journalistic confrere in the TJ. S. 
asked us what was the standard work in Canada upon pro- 
bate and administration. We recommended Howell, but 
were compelled to add that work was over ten years old. 
The second edition was necessary to maintain the useful- 
ness of the book. After a careful examination we find 
that the entire book has been redrafted and rewritten, in 
fact it has become a new book. The fact that administrat- 
ion is now granted to real estate as well as personality 
both in Manitoba and Ontario, lends a new importance to 
such a book since its last edition. Mr. Howell has care- 
fully discussed the effect of the change in a very enter- 
taining chapter upon the Act respecting Devolution of Es- 
tates. In this his book is the only one on the subject and 
of course much more valuable to the Canadian practitioner 
than the English works. It treats of probate and admin- 
istration under three heads : non-contentious business, 
motions and summons, and contentious business. These 
consume 540 pages, and the balance of the book is taken 
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up of forms, index and appendices. The forms consti- 
tute one of the most useful portions of the book. A prac- 
titioner will find the English forms redrafted suitable to the 
practice in Canadian courts. The index is very carefully 
made. The book is well printed on good book paper, well 
bound, and reflects credit on the publishers. 

The Canadian Magazine — ^monthly. Toronto : J. Crordon Mowat, 
editor. 

Month by month this magazine is advancing in interest 
and literary attainments. The August and September 
numbers compare favorably with the best of the American 
magazines, high priced or otherwise. Curious, is it not, 
that contrary to the usual practice of Canadian periodicals, 
it is not full of amateur theological frothings by unknown 
Don Quixotes with Reverend attached to their names. 
This we believe has a good deal to do with the success of 
magazine. 
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DE PRyCSENTI. 



THE SUPREME COURT VACANCIES. 

The retirement of Mr. Justice rournier brings to a close 
a most interesting career. He was the Minister of Justice 
who introduced the measure that established the Court of 
which he afterwards became a member. He, too, fought 
vigorously to make the Court one of final resort in Canada 
for all Canadian Cases. The motion in the House was 
vigorously opposed, but he succeeded after a very patriotic 
speech in favor of finality in carrying the clause as it 
now exists in the Supreme Court Act. He then thought 
that the prerogative right to appeal would not be exercised 
as much as it is. He, of course, was a leading authority on 
questions arising under the Lower Canada Code. Of his 
decisions his fellow French Canadians are better able to 
judge. The appointment of Girouard, Q.C., of Montreal, to 
the vacancy is one about which Western members of the 
bar have little to say. He seems to have been appointed 
to represent Quebec in the Court. Such an argument does 
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not apply in the case of its prototype the Supreme Court of 
the U.S., or, indeed, the Judicial Committee of the Privy 
Council. 

If Quebec is entitled to two members of the Court, 
Western Canada is at least entitled to one. It has been 
stated on what we believe to be good authority, that Mr. 
Justice Eillam is likely to be appointed to the seat about 
to become vacant. In speaking of Mr. Justice Killam we 
do not express our own opinion but one of many members 
of the Manitoba bar. As a lawyer it has been stated that 
it would be unfortunate for Manitoba if he be removed. 
On purely legal questions his influence with the other mem- 
bers of the Court is extremely noticeable, especially during 
term. When a case is being argued before him, his want 
of prejudice is marked. He may be wearied by the tire- 
some remarks of a junior member of the bar dealing with 
threadworn legal maxims, or by the long drawn out 
argument of a leader, but each receives the same kind at- 
tention. For the junior, the utmost sympathy and consid- 
eration is shewn, and we never yet, if the Judge decided 
against him, heard a junior complain that the Judge had 
shewn a want of consideration or prejudice. On matters 
relating to the Torrens system of transfer he would be a 
great strength to the Court above. On Municipal Law his 
judgments are regarded with great respect as valuable 
opinions and even on constitutional matters as a leading mem- 
ber of the local opposition and as a judge until his judgment 
on the School question reversed by the Supreme Court, but 
reestablished by the Judicial Committee, was delivered. He 
often has given a new interpretation to the constitution 
which only a few months later was held to be of binding 
authority elsewhere, notably the Local Option cases. In 
banking matters, his judgment in re Bank of Hochelaga v. 
Merchants' Bank decides many questions of law which are 
not elsewhere discussed and in such a way that no appeal 
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was entered, as both sides were satisfied with his decision. 
If it is an honor to Mr. Justice Killam to be raised to the 
Supreme Court, we think that not a member of our bar 
would but like to see him there. His removal, however, 
would be distincily regretted by every one of them. 

TRUST FUNDS. 

A most interesting decision as to trust funds and same 
being ear marked has lately come up for decision in the 
United States. A tax collector paid into a bank at Spo- 
kane county funds. The bank failed and a receiver was 
appointed. It was alleged that these funds were trust 
funds and were entitled to a preference over other creditors 
of monies which came into the hands of the receiver. The 
County of Spokane sued the receiver and under a suit of 
that name against the First National Bank of Spokane the 
case came on for hearing before the United States Circuit 
Court of Appeals Ninth Circuit and the judgment is 
reported in 13 New York Law Journal 1496 {28 September, 
1895). Gilbert, Circuit Judge, said : — 

There is no recognized ground upon which equity can pursue a fund 
and impose upon it the character of a trust, except upon the theory that 
the money is still the property of the plaintiff. If he is permitted to 
follow it and recover it, it is because it is his own, whether in the form 
in which he parted with its possession, or in a substituted form. Under 
the earlier rule, he was required to identify it as the very property which 
he had confided to another. The newer and more equitable doctrine 
permits him to recover it from anyone not an innocent purchaser, and in 
any shape into which it may have been transmuted, provided he can 
establish the fact that it is his property or the proceeds of his property, 
or that his property has gone into it and remains in a mass from which 
it cannot be distinguished. The earlier English doctrine, as declared in 
the opinion of Lord EUenborough in Taylor v. Plumer (3 Maule & S. 
676), in which were reviewed the prior decisions of the English Courts, 
was to the effect that the owner of property intrusted to another could 
follow and retake the same from the possession of the holder, whether he 
were agent, bailee or trustee, or from others who were in privity with 
him, so long as they were not bona fide purchasers for value, and this 
irrespective of whether such property remained in its original form or 
had been changed into some other form, so long as it could beasce?*tained 
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to be the same property or the proceeds of the same property, but that 
the right ceased when the means of ascertaining iailed, and it was held 
that such means of ascertainment failed whenever the property was in 
the form of money, and had been then mixed and confused in a general 
mass of money of the same description. The more recent doctrine, how- 
ever, follows the rule announced in Re HaUdPs Estate (KnaichbuU v. 
HaUeU, 13 Ch. Div., 696), which is that, if money held by one in a 
fiduciary character has been paid by him to his account at his banker's, 
the person for whom he held the money can follow it, and has a charge 
on the balance in the banker's hands, and that if the depositor has com- 
mingled it with his own funds at the bank, and has afterwards drawn 
out sums upon checks in the ordinary manner, he must be held to have 
drawn out his own money in preference to the trust money, and that if 
he destroyed the trust fund " by dissipating it altogether, there remains 
nothing to be the subject of the trust, but so long as the trust property 
can be traced and followed into other property into which it has been 
converted, that remains subject to the trust." 

The American Courts, while uniformly approving the doctrine of 
that decision, have exhibited a diversity of holding as to its meaning. 
Some, as we have shown, have interpreted it to mean that, in a suit 
brought to pursue tnist property and affix upon it the character of a trust, 
it is only necessary to show that the defendant's estate, although insol- 
vent and in the hands of an assignee or receiver for distribution, has act- 
ually received the benefit of the trust fund, and that it makes no differ- 
ence that the plaintiff is unable to show that his fund, or property which 
represents it, is then in the estate in any form, or has actually come into 
the hands of the assignee or receiver (Harrison v. Smith, 83 Mo., 216 . 
Jones V. Kilbreth [Ohio], 31 N. E., 346; Independent Dist. v. King, 8o 
Iowa, 497, 46 N.W. 908 ; Peak v. EUicott, 30 Kan., 156, 1 Pac., 499 ; Mc- 
Leed v. Evans, 66 Wis., 401, 28 N. W. 172, 214 ; Plow Co. v. Lamp, 80 
Iowa, 722, 46 N. W., 1049 ; Myers v. Board of Ed., 61 Kan., 87, 32 Pac, 
668 ; San Diego Co. v. California Nat. Bank, 62 Fed., 59). Decision in 
these cases would seem in the main to have been influenced by the con- 
sideration that the estates of the insolvent, and thereby the general cred- 
itors thereof, must receive the benefit of all trust funds unlawfully used 
by the insolvent in the course of business or the payment of debts. Said 
the Court, in Peak v. Ellicott ; " As the estate was augmented by the con- 
version of the trust fund, no reason is seen under the equitable principle 
which has just baen mentioned why they should not become a charge 
upon the entire estate." 

In Plow Co. V. Lamp (80 Iowa, 722, 46 N. W., 1049) the Court said : 
** The creditors, if permitted to enforce their claims as against the trust, 
would secure the payment out of trust moneys." 

In Harrison v. Smith the Couirt said : while it would '* be impossible 
to make it a charge upon the estate or assets to the increase or benefit of 
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which it has been appropriated, the general assets of the bank having re- 
ceived the benefit, there is nothing inequitable in charging them with 
the amount of the converted fund." 

We are unable to assent to the proposition that, because a trust fund 
has been used by the insolvent in the course of his business, the general 
creditors of the estate are by that amount benefited, and that therefore 
equitable considerations require that the owner of the trust fund be paid 
out of the estate to their postponement or exclusion. If the trust fund 
has been dissipated in the transaction of the business before insolvency, 
it will be impossible to demonstrate that that the estate has been thereby 
increased or better prepared to meet the demands of creditors, and even 
if it is proven that the trust fund has been but recently disbursed, and 
has been used to pay debts that otherwise would be claims against the 
estate, there would be manifest inequity in requiring that the money so 
paid out should be refunded out of the assets, for in so doing the general 
creditors whose demands remain unpaid are in effect contributing to the 
payment of the creditors whose demands have been extinguished by the 
trust fund. Both the settled principles of equity and the weight of 
authority sustain the view that the plaintiff's right to establish his trust 
and recover his fund must depend upon his ability to prove ihat his 
property is in its original or a substituted form in the hands of the de- 
fendant (Little v. Chad wick, 151 Mass., 109, 23 N. E., 1005; Cavin v. 
Gleason, 105 N.R., 256, UN. E., 504; Association v. Austin [Ala.] 13 
South., 908; Shields v. Thomas [Miss.], 14 South., 85 ; Silk Co. v. 
Flanders [Wis.], 58 N. W., 383 ; Slater v. Oriental Mills [R. I.], 27 AtL, 
443 ; Bank v. Armstrong, 30 Fed., 684 ; Multnomah Co. v. Bank, 61 Fed., 
912 ; Massey v. Fisher, 62 Fed., 958). 

This question cannot arise in the same way in Canada 
because trust funds are not recognized under The Bank 
Act. 

IMPORTANT DECISIONS. 

We publish in this number at length, a valuable decis- 
ion of Mr. Justice Scott upon an error in the North West 
Territories Real Property OflSce. It was curious that the 
error should have been made by the inspector. Some decis- 
ions of the full court are also reported in condensed 
form. In publishing these decisions we have to 
thank Mr. J. A. Bangs, of Messrs. McCarthy & Bangs, 
Advocates, Calgary, for the opportunity, and the profession 
are indebted to him for their publication. 
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THE LAW SOCIETY OF MANITOBA. 
Convocation. 

Winnipeg, Tuesday, Sept. 24, 1896. 

Present : Mr. I. Campbell, Q. C, Pres.; Mr. Perdue, 
Treasurer ; Mr. Archibald, Mr. H. J. Macdonald, Q. C, 
Mr. MuDson, Q. C, and Mr. J. Martin. 

Ordered that Messrs. Munson, Q. C, and Perdue be 
appointed a committee of the Benchers, (with a request to 
Mr. C. P. Wilson to act with them) to consider the tariff 
under the new Q. B. Act submitted by the Judges and 
report upon the same to the Chief Justice. 

Letter read from Mr. D. W. Bole, chairman of a citi- 
zen's committee, dated 20 September, 1895, .requesting the 
Society to appoint two gentlemen to represent it on the 
proposed committee as to the best form of civic government 
for Winnipeg. 

Ordered that the Secretary write him that the Bench- 
ers did not consider they had any jurisdiction to appoint 
any one to represent the Law Society on the proposed 
committee. 

Ordered that The Richardson Stationery Co's account 
for $17.60 be paid. 

Ordered that Messrs. Perdue, Cameron and Munson, 
Q. C, be appointed a committee to gather information and 
consider as to the advisability of establishing a small 
library down town. 



THE 

WESTERN LAW TIMES 

OF CANADA. 



" Wif wiii ull to no man, we will deny no man, or defer right nor Justice.** 

—Magna Charta. 



Vol. VL OCTOBER, 1896. No. 9. 



DE PR>ESENTI. 



MR. JUSTICE KILLAM AGAIN. 

Our well known contemporary, the Canada Law Jour- 
nal^ 16 October, 1895, takes objection to our advocacy of 
Mr. Justice Killam's proposed appointment to the Supreme 
Court Bench. It especially objects to territorial repre- 
sentation. After defending by argument the necessity of 
Quebec's representatives on account of Quebec's peculiar 
law, we find that it says : 

" This miserable political necessity of appointing men to the Bench 
becanse they represent somiB sect or section has been, and will be, dis- 
asterous to the best interests of the Dominion." 

The Supreme Court of the IT. S. is sometimes sectional. 
Likewise the Judicial Committee of the Privy Council. 

However, to residents of Canada we find our contem- 
porary is repeating the same argument used in Winnipeg 
by Sir MacKenzie Bowell. He was then defending an ap- 
pointment of an Ontario representative to Manitoba's 
Lieutenant-Governorship. The argument is always one 
which is applied against Manitoba, 
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Patriotic reasons must always be given to support such 
appointment when made to' what is now regarded in 
Ontario as its Western Reserve. Sending an able man as 
Lieutenant-Governor from Manitoba to Ontario would 
not be listened to, vice versa, it is forsooth patriotic. 
An appointment of a Manitobau to the Supreme Bench 
must not be hinted at. Ontario alone has a mortgage on it. 
New Brunswick, no doubt, has some right to one, but 
Manitoba and British Columbia, never. They belong to 
the Western Seserve. Its a poor rule that will not work 
both ways. 

A CURIOUS CASE. 

The Morning A dvertiser^ New York, in the month of 
May, 1892, caused the following advertisement to be in- 
serted daily : 

** $500.00 Free Insurance. 

•^Friday. May 16th, 1892. 

" The Morning Advertiser 
" Will pay $500 to the le^l heir or next of kin of any person who 
meets death by accident while in the pursuit of ordinary vocation, pro- 
vided that at the time the person so dving has upon his or her body this 
■coupon, dated as above, or a copy of the Morning Advertiser of current 
date. This coupon holds good for twenty-four hours, or from 3 a. m. of 
the date namea to 3 a. m. of the following day. Satisfactory proofs of 
each claim must be presented within forty -eight hours at theDusiness 
office of the Morning Advertiser. This insurance holds good to out-of- 
town purchasers and subscribers, 24 hours after the arrival of the paper 
at their post office, in due course, by mail or express." 

On the 16th of May, 1892, the plaintiff's son, Thomas Brisay, while 
engaged in his vocation of driver of a mineral wagon, fell from the wagon, 
d(3ad. In his pocket was one of these notices, which had been cut from 
the Morning Advertiser of that day, and bore upon its face the date, Fri- 
day, May 16th, 1892. In due time, as required by the notice, Mrs. 
Brisay caused to be served upon some official connected with the Morn- 
ing AdreriiseTj at its office, satisfactory proofs of her claim for the death 
of her son, and demanded the payment of the $500, which was refused, 
and thereupon she brings this action. Upon the trial various objections 
were taken to the maintenance of the action by the plaintiff, but there 
was no disputed question of fact. A verdict was therefore ordered for 
the plaintiff, and, upon the direction of the Court, the defendant makes 
this motion for a new trial upon the minutes, that the questions presented 
may more conveniently be considered. 
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The principal objection made by the defendant to the 
plaintiff's right to recover was that the company was in- 
corporated as a publishing company, not an insurance com- 
pany, and such a contract was ultra vires. The Supreme 
Court of New York decided that it was. In speaking of 
ultra vires the Court said : 

The term " tUira vires " ie uaed in more than one sense. In the first 
place, an act of a corporation is said to be ultra tires when it is not within 
the scope of the powers of the corporation to perform it under any cir- 
cumstances, or for any purpose. An act is also said to be uUra vires, with 
reference to the rights of certain parties, when the corporation is not 
authorized to do the act without their consent. And the third, with 
reference to some specific pourpose, when the corporation is not author- 
ized to perform the act for that particular purpose, although the act 
itself may be, for some purposes, fully within the scope of the general 
powers of the corporation. In the last two cases, one who deals in good 
faith with a corporation having the apparent right to do the act, and 
who parts with anything of value to the corporation, as a consideration 
for its promise, is permitted to say that the corporation is estopped from 
insisting, ^hat the act which was done for its benefit was beyond its power, 
and he will be at liberty to recover the value of the articles furnished or 
the work done for the corporation (Tracy v. Talraage, 14 N. Y., 162; 
Whitney Arms. Co. v. Barlow, supra ; Framers' Nat. Bank v. Sutton Mfg. 
Co., 6 U. S. App., 312, 3 C. C. A., 1, 62 Fed., 191). But everyone who 
deals with a corporation is bound to take notice of its corporate powers, 
and, if a reference to its charter shows that the act is not within the scope 
of its corporate authority, he must know that such act is void, and that 
it cannot be made the basis of any claim against the corporation (Jemison 
V. Bank, 122 N. Y., 136, 25 N. E., 264 ; Davis v. Railroad Co., 131 Mass., 
258) ; for, as is said by the Court in Peterson v. Mayor, &c. (17 N. Y., 
449, 454), no sort of a ratification can make good the act which is without 
the scope of corporate authority. The authorities on this subject have 
been so thoroughly examined, and the questions are so fully settled, 
that it is hardly necessary to pursue the discussion (Davis v. Railroad 
Co., 131 Mass., 268 ; Iron Co. v. Riche, L. R., 7 H. L., 653). 
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THE LAW SOCIETY OF MANITOBA. 

Tuesday, October 8, 1895. 

Present : Messrs. I. Campbell, Q.C., Archibald, Hag- 
gart, Munson, Q.C., Richards and Martin. 

The President took the chair. 

Ordered that W. Hart-McHarg be called to the Bar 
and admitted as an attorney, on payment of fees. 

Letter read from J. Perkins dated 8th October, 1896, 
with regard to reporting practice cases. 

Ordered that a system of reporting practice cases in 
Chambers be adopted for one month, the librarian to be the 
reporter at a salary of fifteen dollars ; the Reporting com- 
mittee to have power to continue the arrangement for a 
further period. 

Report presented from the committee appointed to con- 
sider the question of a down-town library, recommending 
that such be established, and that a sum of not more than 
12000 be expended for such purpose in the first place, in 
procuring the books necessary for such a library. Ordered 
that the report be adopted and that the matter be referred 
to the Library Committee to submit estimates of cost and 
select a location for the Library and report upon the same. 

Ordered that the President be authorized to communi- 
cate with the Attorney-General with regard to the desira- 
bility of appointing the Court reporters special examiners 
with the view of decreasing the cost and increasing the 
efiiciency of examinations. 
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Wbdnbsdat, Octorbr 80th, 1896. 

Present : Messrs. I. Campbell, Q.C., Perdue, Archibald, 
Haggart, Q.C., Ewart, Q.C., Aikins, Q.C., Munson, Q.C., 
J. Martin, H. J. Macdonald, Q.C., and W. A. Macdonald, 
Q.C. 

The President took the chair. 

Letter read from Mr. Anson Whealler, dated 7th Oct- 
ober, resigning the position of examiner. Ordered that 
his resignation be accepted and that notice be given that 
applications would be received from those who desired to 
be oppointed. 

Ordered that it be referred to the Legislation commit- 
tee to obtain power to invest the funds of the Society. 

Moved by Mr. Munson, Q.C., seconded by Mr. Haggart, 
Q.C., that a meeting of the Bar in Winnipeg be held to 
obtain the opinion of such members as to the advisability 
of establishing a down-town library, and that for the 
purpose of ascertaining the opinion of members of the 
profession outside of Winnipeg the Secretary be instructed 
to send each of such members a copy of the report and 
resolution passed at the meeting of the 8th inst. and to ask 
for the opinion of such outside members as to the advisa- 
bility of establishing such library. 

Moved by Mr. Aikins, Q.C., in amendment, seconded 
by Mr, Ewart, Q.C., that the library committee be instruct* 
ed to prepare a statement with reference to the proposed 
Winnipeg down-town library, and to send questions to each 
member of the profession with a view of ascertaining the 
opinion of the profession in respect to it and that the Sec- 
retary send such statement and questions to each member 
of the profession with a request that answers thereto should 
be forwarded to him by a certain date, to be fixed by the 
committee. 
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The chairman declared the amendment carried. 

On the ayes and nays being called for they were 
recorded as follows : — 

Ayes. — Messrs. Cameron, Archibald, H' J. Macdonald, 
Q.C. Ewart, Q.C., Aikins, Q.C. and W. A. Macdonald, Q.C. 

Nays. — Messrs. Munson, Q.C. and Haggart, Q-C. 

Mr. W. A. Macdonald, Q.C., moved that the present 
law books at Brandon, furnished by the Law Society, be 
supplemented by the purchase of books as per the list 
handed in. Ordered that the matter be referred to the 
library committee. 

Ordered that two letters from Mr. McLaren of 12th 
July and 26th October, with regard to the establishment 
of a library at Morden be referred to the library committee. 

Ordered that a strong representation be made to the 
Minister of Public Works as to the better heating of the 
library in the Court House. 
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DE PR>CSENTI. 



UNPROFESSIONA4. CONDUCT. 

In Englaaid it is customary for a geutleman desiring to 
be called to the bar to be struck off the rolls as an attor- 
ney, or, as it is now, a solicitor. The dignity of .the two 
positions is incompatible. Lately, however, we had our 
attention called to a case where a sheriff's son lately called 
to the bar acted as a common bailiff; not only that, but he 
actually handed his card to the person or persons indirectly 
connected with the seizure, and made some comments upon 
the advisability of the persons, whose goods were seized, 
putting in a claim to the sheriff, and also suggested that 
that person might succeed in maintaining the claim. The 
barrister should not have been there as a bailiff, and least 
of all should he havce been, as it is called in England, 
^^ touting" for business. One cannot regret the young 
man's mistake. But then, perhaps, he has seen other 
cases, and of gentlemen of much higher standing at the 
bar, who have likewise been open to very grave censure. 
There is something in the force of example. 
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OFFENSIVE PARTISANSHIP. 

The appointment of Mr. J. W. E. Darby as a law ex- 
aminer is an excellent one. Ad a lawyer and as a member 
of the profession, there is every reason to commend it. At 
same time there- is a matter which we have had oar atteu^ 
tion called to and which we feel compelled to call at- 
tention to. For ten years op. more no appointment of any 
importance or emolument of any worth has been given by 
the Law Society of Manitoba, a non-political body, to any 
one who has not been a Greenway Liberal or one in accord- 
ance with the views of the Local Government. 

No reporter appointed was, at the time of his appoint- 
ment, a Conservative. No examiner, likewise, appointed 
has been of the Conservative side of politics. So far, but 
we do not speak with the same accuracy, we do not recall 
one instance in which even an auditor of the society's 
funds, two of which are appointed yearly, at a small sal- 
ary, has been a Conservative. No member of the bAr who 
has been a Conservative during that period has been asked 
to conduct any proceedings against a member of the bar, 
payment for which is made by the society. Even the seo* 
retary is of the same side of politics. 

Of examiners we know this, that one was appointed 
who was not a university graduate and who could not 
translate from English into Latin correctly ordinary Eng- 
lish prose, and yet he was an examiner in Latin for the 
Law Society. 

Touching upon this we may state at the same time^ 
that from an experience some years ago and which we be- 
lieve is still the case, the admission of students into the 
Law Society, is regulated by a gross carelessness in the 
preliminary examinations ; such, indeed, that in latin prose 
the words are given to the student to place in their proper 
order and construction, many of the students being unable 
to do this. 
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How could it be otherwise if the examiner was defec- 
tive in his knowledge of these matters? We claim that 
this arose through partisan appointments, made solely be- 
cause of the politics of the applicant and not his merit. 
The number of Conservatives who are lawyers are at least 
equal to that of the Liberals, yet the Law Society is man- 
aged as above set out. It is in our opinion shameful par- 
tisanship in what should be a non-partisan body. 

There is another matter, we think, the burden of the 
maintenance of the library in the new Court House, one 
used in the administration of justice for the whole prov- 
ince, should be borne by the Province and not paid for out 
of the fees of poor students who are called to the bar and 
compelled to pay exorbitant fees for nothing save to main- 
tain a law library for the interests of the Province. When 
the Norqupy Government appropriated and the Greenway 
Government confiscated a large sum of money, exceeding 
twenty thousand dollars, which was laid aside for this pur- 
pose, we thought that the Law Society could well ask the 
Local Government to maintain a library. But this might 
embarass the Liberal Government. Hence the same par- 
tisanship is displayed and the government has never been 
asked to do so. It might embarass a Liberal Government, 
but does not prevent a Liberal Government allowing a 
premium to be put on young men on being called to the 
bar and becoming enrolled as solicitors, who, rich and poor 
alike, are taxed a sum of three hundred dollars or more in 
fees to be so called, and enrolled. 

The payment of such high fees is wholly at a variance 
with what is right and just in a new country. Poverty 
should not be a barrier to call to the bar in Manitoba, as it 
is at present. Besides, most of the leaders of the bar were 
enrolled in this very Law Society and paid the magnificent 
sum of $75, and then shortly afterwards raised it upon the 
poor student to the present exorbitant sum of J300. If 
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our farmer legislators were to take up a question like this 
it would be much more useful than the annual declarations 
against law and the lawyers which we are accustomed to. 
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A Treatise on The Law of Landlord and Tenant applicable to the 
Dominion of Canada by S. R. Clarke, of Osgoode Hall, Barrister-at-law, 
Toronto : The Carewell Co., 1895. $10. 

A portly volume of nearly 1,100 pages constitutes the 
foregoing volume. 

To every Canadian practitioner a comparison at once 
will arise. How does it compare with Woodfall on the 
same subject. It has this advantage, at the start, in 
that it reviews very fully all Canadian cases. We say all 
advisedly because we have tried to find the author nap- 
ping in citations from other courts than those of Ontario. 
In this we find that he has not made the statement of 
Canadian authors and stated '^ with references to all Cana- 
dian cases" and then find on examination that to the 
author's mind all Canadian cases means Ontario cases alone. 
The New Brunswick practitioner will find the cases of his 
court cited just as freely and fairly as those of the Ontario 
practitioner, and so with all other provinces. The book is 
accompanied by an appendix, in very close print, contain- 
ing all the useful forms and seems to be very complete. 
But we especially commend the author for his careful 
annotation and consideration of the effect of the Judica- 
ture Act upon the relations existing between landlord and 
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tenant. We find every chapter fully annotated, in fact, 
the book is a digest of cases. So far as we can judge he 
is fairly accurate in his citation of the effect of judicial de- 
cisions. In a review of this kind it is extremely difficult 
to particularize any particular chapter. We believe, how- 
ever, that there is only one other Canadian law book pub- 
lished in Canada which shows the same care and elabora- 
tion as the one before us. What Holmstead & Langton 
have done for the Judicature Act, the author in question 
seems to have done for the Canadian law of landlord and 
tenant. 

ToRRENS Title Gases — Being a collection of important cases decided 
by the Ck>art8 of England, Australia and Canada upon statutes relating to 
the Transfer of Lands by Registration of Title ; with a full digest of the 
cases. By William Howard Hunter, B. A., of O^oode Hall, Barrister- 
at-Iaw, to which is prefixed a summary of Torrens Title Legislation with 
introduction by J. Howard Hunter, M. A., of Osgoode Hall, Barrister-at- 
law. Volume I. Toronto: The Carswell Company (Ltd.), Publishers 
1890. Half calf. $10. 

The title of this volume does not give an idea of its 
value. A summary of all the legislation relating Torrens 
Title transfers is prefixed, so that we can easily refer to 
similar legislation wherever the Act is in force. The 
cases digested in this volume exceed 80 in number. Nearly 
all* of these are Australian cases, some Privy Council de- 
cisions, but the major portion, cases which are not reported 
else where than in the Australian Reports, which in view 
of their price, are unavailable to Canadian practitioners. 

The cases are more valuable than ordinary collections 
of cases because they are really commentaries on the Act. 

The learned editor says that " the statutes relating to 
" the Torrens system, having been directly moulded by 
" Torrens himself or moulded upon his acts to such a de- 
^' gree as to make cases decided under the statutes of any 
" one legislature available for the cases arising under the 
" statutes of any other.'' For instance, in re Smith p. 568, 
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suggests some important questions, the head note is 
" Where land under the general law is mortgaged and the 
^^ land is subsequently brought under the Transfer of Land 
^^Act, the mortgagee cannot obtain a foreclosure order 
" under the Transfer of Land Act, 1890.'* 

The question of the right to sue on the implied 
covenant to pay off the mortgage before the land is resorted 
to is discussed in another case which is carefully and fully 
reported. 

We cordially recommend the volume to all practitionerB 
as being more useful as a text book than what it really is, 
a report of cases. 



THE LAW SOCIETY OF MANITOBA 



Tuesday, Nov. 26th, 1896. 

Present, Messrs. Campbell, Q. C, Cameron, Aikens, Q. 
C, Archibald, Ewart, Q. C, H. J. Macdonald, Q. C, and 
Munson, Q. C. 

The President took the chair. Minutes of the meet- 
ings of July 12th, Sept. 24th, Oct. 8th, Oct. 30th and Nov. 
12th, were read and confirmed. 

Letters from Messrs. Myers, Manbey, Coldwell, Hallen 
and Morrow, all in favor of an additional grant in aid of 
the Brandon library, were read and referred to the Library 
Committee. 

Letters read from Mr. H. O'Brien, editor of the Canada 
Law Journal, dated Nov. 13th, with regard to reporting 
practice cases in the Canada Law Journal. Ordered that 
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the Secretary write him stating that at present the Bench- 
ers do not see their waj clear to accede to the proposition 
made. 

Beport presented from the Examining Committee, dated 
16th Nov. 1895. Ordered that same be received and 
adopted. That C. A. Gillies and C. H. Edwards be ad- 
mitted as students-at-law and articled clerks. 

Report presented from the Examiners, dated 26th Nov., 

1896. Ordered that same be received and adopted. That 
F. C. Hubbard be admitted as a student-at-law and articled 
clerk. That T. L. Hartley, H. H. Saunderson, C. Braith- 
waite, J. A. Sheppard and J. W. B. Macdougall be allow- 
ed the First Intermediate examination. That D. Smith 
and A. W. Bowen be allowed the Second Intermediate ex- 
amination. That J. F. Fisher and £. E. Sharpe be admitted 
as attorneys. 

Report presented from the Library Committee, dated 
1st Nov., 1896, recommending that no books should be 
supplied to any outside town, unless there has been form- 
ed, with officers and proper regulations, an association 
which shall become responsible for the books supplied. 
When such an association has been formed and rules pass- 
ed and the Society advised thereof, applications for books 
for a library or other assistance shall be considered. That 
copies of the recommendation be sent to Mr. W. A. Mac- 
donald, Q. C, Mr. Cooper, Q. C, and Mr. McLaren. 

Ordered that the same be received and adopted. 

Petition presented from G. C. McTavish, dated 22 Nov., 
1896. Ordered that same be granted. 

Petition presented from W. S. Palk, dated 25th Nov., 
1895. Ordered that same be granted. That the filing of 
his assignment be allowed and that his service with Mr. 
Elliott and Mr. Mulock be allowed as continuous under his 
articles. 
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Petition presented from the Winnipeg Law Students' 
Society asking that the books prescribed on the course for 
the degree of LL. B. by the University of Manitoba, not 
already possessed by the Law Society, be obtained for the 
use of students. 

Ordered that the books on the list furnished, not al- 
ready possessed by the Society, be purchased and that 
students be at liberty to have same out on the usual terms. 

Ordered that the third reading of the by-law to strike 
certain members off the rolls for non-payment of fees stand 
until the first meeting of Hilary Term. 

Ordered that the following accounts be paid : — Stovel 
Co., $6 ; Mclntyre Bros., |11.50 ; R D. Richardson & Co., 
$10, and T. W. Taylor, $10.35. 
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IN THE QUEEN'S BENCH. 



Re RURAL MUNICIPALITY OF MACDONALD. 

DUBUC, J. 

Jaiotabt 15, 1895.] [Full Court — Killam, J. 

Bain. J. 

Municipal Law — By4aws passed at a special meeting not called for thai 
purpose quashed, 

SammonB by a resident ratepayer under s. 885 of The 
Municipal Act to quash certain resolutions passed by the 
Council of the Municipality. 

The ground upon which it was sought to quash the 
resolutions was that they were passed at a special meeting 
of the Council, and the notice of the meeting given to the 
members of the Council did not mention the matters dealt 
with by these resolutions as subjects or matters to betaken 
into consideration at the meeting. The notice calling the 
meeting at which the resolutions moved against were pas- 
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sed did not contain any notice of the business intended to 
be transacted. 

Martin for Municipality. 

Patterson for applicant. 

HeldL— 

Affirming the order of Taylor, C. J., that the resolu- 
tions moved against should be quashed and the summons 
made absolute with costs. (Dubuc^ J., dissenting). 



McMAIN V. OBEE. 

DUBUC, J. 

January 15, 1895.] [Full Court — Killam, J. 

Bain, J. 

County Court Inhibition — Abandonment of excess where claim by inter- 
est — Increased claim beyond jurisdiction of Court. 

Appeal from decision of Taylor, C. J., ante p. 157. 
Andrews for plaintiff. 
Clark for defendant. 

Held, Killam, J"., dissenting. 

That the order for prohibition should be set aside and 
the appeal allowed with costs. 

On the face of the proceedings, as shown by the partic- 
ulars, the claim appeared to be within the jurisdiction of 
the Court, and the Judge had the power to allow the 
plaintiff to abandon the excess of two per cent, over the 
legal interest from the maturity of the note, or to amend 
his particulars by reducing his claim for interest from eight 
per cent, to six per cent. 

The amount claimed on the note, as principal, was only 
$165. Under s-s. b of s. 60 of The County Courts Act, R. 
S. M. c. 33, the balance payable, being manifestly liquid- 
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ated, is only to be looked at, and it makes no difference 
whether the note was originally for $255 or for $500. The 
amount of interest claimed $178.85, admitting it to be 
unsettled, added to the liquidated claim, made an aggre- 
gate of $833.30 which was within the jurisdiction of the 
County Court. 

Per Killam, J, — 

The learned County Court Judge could not, by amend- 
ment, bring the action within the jurisdiction of the Court. 
The claim being upon its face one beyond the jurisdiction, 
the defendant was entitled, of right, to a prohibition. 



LA BANQUE D'HOCHELAGA v. THE MER- 
CHANTS' BANK. 

January 25, 1895.] [Killam, J. 

Replevin — Bank Act — Security given under section 74 — Duplicate secur- 
ities upon same goods — Fraudulent removal of tickets identifying 
goods — Right of banks where both securities are invalid — Common 
law mortgage. 

This was an action at law by one incorporated Bank 
against another such Bank and two individuals. The 
declaration contained two counts, one in trover for the 
conversion of 5000 lbs. of bacon, and the other in detinue 
for a similar quantity of the same article. To the first 
count defendants pleaded that they did not take the goods 
and that the goods were the goods of the defendants and 
not the goods of the plaintiff, and to the second count they 
pleaded that they did not detain the goods and that they 
were not the plaintiff's goods. 

Both plaintiff and defendants claimed the goods under 
instruments in the form in schedule C. to The Bank Act, 
53 Vic. Ci 31, (D. 1890.) Tb^se instruments were mad^ 
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by Walter Allen, carrying on buBinesB within the meaning 
of section 74 of the Act. 

On 9 Oct. 1893, the Merchants' Bank advanced to 
Allen $2500 upon the security of his promissory note and 
an instrument in the form mentioned covering, among 
other goods, 3500 lbs. bacon ; three further advances were 
made subsequently on the security oif other goods. 

When Allen arranged for these advances he agreed 
with the local manager of the Merchants' Bank to ticket 
the goods so as to identify them and not to sell the goods. 
He put apart certain products of hogs as belonging to the 
Merchants' Bank and placed tickets over them to indicate 
that they did so belong. Allen, however, kept selling these 
goods in the ordinary course of business, replenishing the 
piles from new goods purchased, when the manager or other 
oflScials visited the premises Allen pointed out certain piles 
of goods, so marked, as the property of the Bank. It did 
not appear that, prior to 27 March, 1894, either the 
manager or his assistant knew of the sales and changes in 
the identity of the goods. The notes were renewed from 
time to time and on the 27 March, 1894, the aggregate 
amount of $8400 was owing to the Bank on these renewals. 
On that date it was arranged the securities should be con- 
solidated and two new notes for $4200 each were given by 
Allen with another instrument in the form in schedule C. 
to the Act, covering various products, among others 40,000 
lbs. bacon Allen then informed the manager that he had 
sold some portions of the goods hypothecated to the Bank 
and substituted other goods. The old notes and securities 
were marked as " Paid," but retained by the Bank. Allen 
continued to sell the goods and place others on the piles 
appropriated to the Bank. 

On 18 May, 1894, Allen gave security in the form in 
schedule 0. to the plaintiff Bank to secure a then pre- 



1895. 



TIMBS BBPOBTS. 



existing debt owing by him to that Bank. It covered, 
inter alia, 10,000 lbs. of dry salt bacon. Allen estimated 
that on 1 May he had on hand about 60,000 lbs. of dry 
salt bacon. No appropriation of any particular bacon as 
hypothecated to the plaintiflT Bank was made until about 
21 June, when the inspector of that Bank went to Allen's 
premises and asked to see the goods. Allen put him off, 
arranging with him to return at a later hour. At that 
time there was not sufficient bacon on the premises to 
satisfy the securities of both Banks and Allen caused a 
quantity estimated at 10,000 lbs. to be taken from the 
pile appropriated to the Merchants' Bank and placed sep- 
arately, and marked with tickets to show that it belonged 
to the plaintiffs. The Merchants' Bank tickets were 
removed from the premises. Subsequently the inspector 
called with the Bank's solicitor, the property was pointed 
out to them as the Bank's security and they departed 
satisfied with the arrangement. The next day the solicitor 
went to Allen's residence and obtained an order directing 
his (Allen's) son to take possession of the goods as agent 
for the plaintiff's, and hold them until payment of the 
debt to plaintiffs. The instrument was delivered to the 
son, who refused to act upon it. Shortly afterward Allen 
absconded^ and the Merchants' Bank, through its co- 
defendants, took possession of the property under its 
securities. Allen stated that between 27 March and 21 
June, all of the goods hypothecated to the Merchants' 
Bank had been sold, and other bacon, etc., substituted 
therefor. 

Phippen and TuppeVj W. J"., for defendants. 
Howellj Q, C.J and Ashhaugh^ for plaintiffs. 

Heldr-' 

That instruments in the form in the schedule to the 
Act do not depend for validity upon the statute, but would 
be apt to pass the legal property in the goods at common 
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law. The instruments are expressed to be for considera- 
tion, and the word " assign" and the general tenor and 
object of the instruments appear to indicate sufficiently an 
intention to pass the property at once. As to the plaintiffs 
security, there seemed to be nothing illegal in the trans- 
action, and as between the parties it should have eflfect. 
But when it was given, the property in question was not 
nor was any property sufficiently identified to pass by it 
Yet when Allen set aside and appropriated the bacon to 
the plaintiff and the Bank's officers accepted the appropri- 
ation, it would appear that, at common law, as between 
Allen and the Bank the property passed to the Bank. The 
question, therefore was whether it passed as against the 
Merchants' Bank. Upon the same principles it would 
appear that at the time of this appropriation, as between 
Allen and the Merchants' Bank, the bacon was the pro- 
perty of that Bank. Plaintiff's counsel claimed that the 
transaction of the 27 March cancelled the tormer securi- 
ties and that the new one then given could not be taken to 
have been as upon a contemporaneous advance. 

Held— 

That the former securities could not be deemed so far 
cancelled as to prevent the Bank from relying upon them. 
The stamping of the word " Paid " upon the notes and 
securities could not be taken as indicating that the old 
debts were discharged on the property in the goods re- 
transferred. 

Regard must be had, in such cases, to the practice of 
bankers. The transaction of 27 March could be con- 
sidered merely a renewal of the old notes and not as 
re-transferring any title which the Bank had to the goods 
in Allen's possession. As between Allen and the Bank 
he could not dispute the title of the latter to the goods 
which he substituted for those originally hypothecated. 
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G. W. R. V. Hodgson, 44 U. C. R. 187, and Bank of Ham- 
ilton V. Noye Manufacturing Co., 9 0. R. 631. 

The claim of the Merchants' Bank being the earlier, 
and Allen having no right to transfer away the property 
of that Bank, its claim must prevail, unless in some way 
that Bank is prevented from setting up its claim as against 
the later transferee. The Merchants' Bank was entitled to 
the then existing goods as against Allen on 27 March. 
The new security then given should not be taken as sub- 
stituted for the other so as to give the Bank title under 
that alone. The old securities did not require registration 
to preserve the Bank's title as against other transferees of 
Allen. The Bank gave no consent to and had no notice 
of his subsequent sales and substitutions, and was entitled 
to set up as against him and his transferees the same claim 
to the substituted as to the original goods, and therefore 
the title of the Merchants' Bank must prevail against the 
plaintiffs' claim. 

Verdict entered for defendants. 

SHIELDS V. McLaren. 

January 28, 1895.] [Killam, J. 

Practice— MiisUf's report— -Appeal— Report must he filed— New appeal 

allowed. 

Defendant, John Shields, appealed to a Judge in 
Chambers from a report of the Master. An objection was 
taken that the report had not been filed and the appeal 
was struck out. Defendant then applied for leave to ap- 
peal, notwithstanding that the time allowed for appealing 
had expired. An affidavit was filed showing that the 
appellant was insolvent. 

Mulock, Q. C, for appellant. 

Kennedy, Q. C, and Hough, Q. C, for respondent. 
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That there were some Bubstantial objections to the re- 
port which the proposed appellant should not be precluded 
from raising. The proposed appellant had evidently pros- 
ecuted his appeal in good faith and there was nothing to 
suggest that any person had been led to change his position 
by the delay. 

The applicant might still appeal from the Master's 
r lort on payment of the costs of the former appeal struck 
out, and of this application within ten days after taxation 
thereof, and upon the applicant giving, within the same 
period, security to the satisfaction of the Master in Equity, 
for costs of the proposed appeal, including those of any 
re-hearing, if such should be had. 
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BROWN V. WATSON. 

Married woman — Separate pro^ty — Conveyance made by mistake to 
husband but after discovery conveyed to wife not fraudulent not void 
as against creditors, 

Taylor, C. J. 
February 4, 1996.] Full Court — Killam, J. 

Bain, J. 
Appeal from decision of Dubue, J. 
Appeal dismissed with costs. 

GILLIES V. COMMERCIAL BANK. 

Taylor, C. J. 
February 4, 1896] Full Court— Dubuc, J. 

Bain, J. 

Banking Act—Security for debt to banks — Covenant to pay creditors of 
covenantee — Trust in favor of stranger to the deed — Relief against 
trustee not answering when defendant the cesti que trust succeed in 
their defence as to specific performance of agreement to pay plaintiffs s 
creditors. 

Appeal from decision of Killam, J. 
Appeal dismissed with costs. 
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McEWAN V. HENDERSON. 

Taylor, C. J. 
February 4, 1895.] [Full Court — Dubuc, J. 

Bain, J. 

Reformation of Deed— There is not an implied covenant to pay off Mort- 
gage where is a Conveyance of the Equity as security for a past due 
Debt, 

Appeal from decision of Killam, J., dismissed with 
costs. 

TRUST AND LOAN v. KASTNER. 
February 5, 1895.] [The Referee. 

Practice — Examination of a judgment debtor-^Defective affidavit-- 
judgment recovered where there were large securities — Right to 
examine — Discretion, 

A judgment was recovered against a defendant resid- 
ing in Manitoba, December 3, 1894, for $18,700 upon a cove- 
nant on a mortgage executed in and covering lands in 
Ontario. A summons to examine the defendant as a judg- 
ment debtor was taken out. 

WiUon^ Q.C., for the plaintift. 

Gilmourj Q.C., for defendant. 

Judgment— 

On the fiist return of the summons objection was 
taken to the fourth paragraph of the aflSdavit of the plain- 
tiffs ' attorney. Instead of the plaintiffs ' attorney swear- 
ing directly that the sheriff would return the writ nulla 
bona if called upon, the affidavit states " that the sheriff 
has informed my firm " that he would so return it. Thb 
objection seemed to be a good one, but to save the costs 
of another application I allowed the application to stand, 
and gave the plaintiffs liberty to supplement their mate- 
rial. In a subsequent affidavit the plaintiffs' attorney 
overcame this objection. The defendant now objects that 
the plaintiffs' material is not sufficiently definite to comply 
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with the practice. It appears that the original indebted- 
ness of the defendant was under a mortgage given upon a 
farm near Btratford, Ontario ; that this mortgage is still 
in force, and that the defendant has given the plaintiffs' a 
chattel mortgage on certain goods and chattels on said 
mortgaged premises as further security for the mortgage 
debt ; that the defendant gave the plaintiffs a mortgage 
upon certain properties in the Province of Manitoba as 
further security, but this mortgage is second to one for 
18,000, the interest on which is largely in arrears. The 
defendant claims, then, that, the success of this application 
depending upon the value of the properties in Ontario, the 
affidavit of valuation should have been made by someone 
from that neighborhood. This would seem to be the pro- 
per way to bring such proof before the Court. Instead of 
taking this course, the plaintiffs rely upon the affidavit of 
the plaintiffs' attorney setting out admissions claimed to 
have been made by the defendant in conversations had 
with the deponent. These admissions are flatly contradict- 
ed by the defendant in his affidavit. The result is that it 
is clear to me that the plaintiffs have security for their 
debt, while it is not as clear as it should be that this secu- 
rity is not amply sufficient to cover them. Having regard 
to the policy of this Court on these applications as ex- 
pressed in Ferguson v. Chambre^ 3 M.R. 547, and Carsca- 
den V. Zimmerman, 7 M. R. 107, I must hold that the 
material does not warrant me in making the order asked 
for. 

Motion dismissed, costs to be set off. 

VELIE V. BAWLF. 
February 7, 1895.] [The Referee. 

Practice — Examination of judgment debtor— Insufficient affidavit, 

A summons was taken out to examine a judgment 
debtor. The affidavit in support was made by the plaintiff, 
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and stated that the sheriff of the Eastern Judicial District 
informed my solicitor " A " that if a return to the writ of 
execution were made at once it would he nulla bona. 

OilmouTy for. 

Elliott^ contra. 

It was objected that the affidavit was insufficient. 

Held— 

That the objection was fatal. 

AMES HOLDEN CO. v. REID. 
Fbbruart 9, 1895.] [The Refbrbb. 

Pradiu-^tay of proceedings on enlargement of summons— Setting aside 
an order in violation of. 

This was a summons to set aside an order to examine 
issued during a stay of proceedings. 

A summons had been taken out for security for costs 
and had been enlarged at the request of the party who 
violated the stay. 

Campbell, C. H.j Q.C., for summons. 
Howden, contra. 

Held— 

That the fact of such an enlargement of such a sum- 
mons creates a stay itself, and this was found to be the 
practice, and order to examine was set aside. 

FULLERTON v. BRYDGES. 

DUBUC, J. 

Fbbruart 16, 1896.] [Full Court — Killam, J. 

Bain, J. 

Demurrer-^Assignment of Mortgage— Covenant that the Mortgage is a 
good and valid security — Warranty of title, 

Appefkl from decision of Taylor, C. J., dismissed with 
costs, 
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MAXWELL V. CLARK. 

Taylor, C.J. 
Fbbruaby 16, 1895.] Full Court — Killam, J. 

Bain, J. 

County Court Frohibiiion— Judge pro tempore functus officio— -Delay in 
moving a bar to the application — Is residence out of Province a 
ground for the writ? — Waiver by not taking objection in dispute note. 

Application to review a decision of Mr. Justice Dubuc, 
refusing a writ of prohibition to restrain a County Court 
Judge from proceeding further in an action against the 
applicant 

The action was upon a promissory note made by the 
defendant dated and payable at Winnipeg, but sworn to 
have been made within the judicial division of Killarney. 

The action was commenced in the County Court of 
Killarney by special writ of summons on January 29, 1894. 
The writ was served on the defendant in the Province of 
Ontario on February 8, 1894. On February 14, defendant 
entered a dispute note, setting up only the defence of pay- 
ment. On May 8 the suit came up for trial before L. A. 
Prud'homme, Esq., a Judge of County Courts for a por- 
tion of the Eastern Judicial District, though not for the 
portion including the judicial division of Killarney, but 
who was then presiding at a sitting of that Court at the 
request of Judge Walker then the presiding Judge of the 
Court. 

At the opening of the case counsel for the defendant 
objected to the jurisdiction . on the ground that the cause 
of action did not arise within the judicial division and 
defendant did not reside therein. After some evidence had 
been taken counsel for defendant, asked to have the dispute 
note amended to set up the alleged want of jurisdiction 
which was refused. The Judge entered a verdict for 
plaintiffs. 

The rule for prohibition called upon L. A. Prud'homme, 
Judge of the County Court of Killarney, as well as the 
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plaintiffs, to show cause why a writ of prohihition should 
not issue, directed to the said L. A. Prud'homme, Judge 
of that Court, and before the Full Court objection was 
taken that the rule should have called on the regular 
Judge of the Court for the time being to show cause and 
that a prohibition should be directed only to him. 

Crawford^ Q.C., for plaintiff, 

Clarkj 0. //, for defendant. 

Held— 

That the Judge to be called upon to show cause and to 
whom the writ, if issued, should be directed, whether by 
his name or by designation of his office, is the duly 
appointed Judge of the Court for the time being, after dis- 
posing of the business which he was requested to transact 
for the Judge of the Court, Judge Prud'homme became 
functus officio^ and a writ directed to him could not affect 
the Court, except by indicating the opinion of this Court. 
Under the circumstances of this case, the defendant having 
in no way accounted for his failure to raise the objection 
to the jurisdiction by his dispute note or to come before 
judgment for prohibition, at least, he should be required 
to make a strong case to warrant a grant of the writ now. 
In strictness the defendant did not show by his original 
affidavit that he did not reside in the Judicial division of 
Killarney when the action was commenced. He showed 
only that he did not so reside when he made his affidavit 
and that he had resided in Ontario continuously before and 
since. the commencement of the action. The subsequent 
affidavit in reply should not be used to support the original 
case. 

Rule dismissing the application for prohibition affirmed, 
and present application dismissed with costs. 



TIMB6 REPORTS. 15 

CANADIAIT PACIFIC RY. CO. v. MOORE. 
Fbbruart 25, 1895.] [The Referee. 

Practice — Amendment — Adding replication of Statute of Limitations, 

Issued was joined in October 9, 1893 ; the defendant 
was examined on his pleas and counter-claim January 22, 
1896 ; examination was concluded January 31, 1895. An 
application was made February 6, 1895, to add to the 
joinder of issue a replication to defendant's counter-claim 
setting up Statute of Limitations, and to the effect that 
the alleged cause of action in the County Court did not 
accrue within six years. 

CulveVj Q.C., for defendant. 

Houghy Q.C., for defendant. 

The plaintiff contended that leave may be given at any 
stage, Archibald^ Pr. 298; Smith v. Neale, 19 Q.B.D. 394; 
Smeaton v. Fennetty 7 Pr. 146 ; Mclntyre v. Canada Co., 
18 Gr. 367 ; Harrison's C L. P. Act, 62 ; Day C. L.RA. 
65. 

Held— 

That order should be made. 

CREDIT FONCIER FRANCO-CANADIAN 

V. 

SCHULTZ. 
February 25, 1895.] [Dubuc, J. 

Demurrer— Allegation of title — How registration of a decree must 

be alleged. 

Demurrer to plaintiffs' bill. The bill alleged that J. 
C. Schultz the husband of defendant Agnes Schultz, 
mortgaged certain properties to the plaintiffs, that default 
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haviDg been made in payment proceedings were taken 
against him, and a decree made for payment of amount 
due, in pursuance of which an execution was placed in the 
sheriffs' hands and returned nulla bona ; a certificate of the 
decree was also issued and registered, but immediately 
after the making of the mortgage to the plaintiffs, J. C, 
Schultz conveyed to and vested in his wife the defendant, 
all his real and personal property so that any judgment 
plaintiffs might recover against. him would be null and 
void, that defendant knew of the said fraudulent design 
and that the transfers and conveyances to her were wholly 
voluntary. Plaintiffs asked for a declaration that they 
had a lien on the lands in the district where their certifi- 
cate of judgment was registered and that the conveyances 
to defendant might be declared fraudulent and void as 
against the plaintiffs. 

The principal points raised by the demurrer were that 
the bill did not allege that the plaintiffs had such a decree 
as is mentioned in s. 6 of The Judgments Act, B.. 8. M. c. 
80, and further that it did not allege that the plaintiffs had 
such a certificate issued and registered as is required by 
the latter part of the same section The allegations 
supposed to be deficient were contained in par. 6 of the 
bill, which alleged that under proceedings taken under 
and by virtue of the mortgage a decree was made and in 
pursuance of such decree the master made a report and the 
plaintiffs recovered judgment against J. C. Schultz, and he 
was ordered to pay the amount due for principal and 
interest. 

Howellj Q. C, and Huggard for plaintiff. 

Tapper^ J. fi»., Q. C, for defendant. 

Held^ ' 

That the objection raised by the demurrer on this 
point should not be sustained, there was no such vague- 
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nesB or uncertainty in the statement as could in any way 
mislead or embarass the defendant, and there could be no 
misconception in the true meaning of that part of the 
allegation where it was stated that J. C. Schultz was 
ordered to pay, that he was so ordered by the decree 
report and judgment. 

As to the certificate, sec. 6 of the statute states that the 
decree may be registered " on the certificate of the registrar, 
signed by him under the seal of the court stating the title 
of the cause or matter in which the decree or order has 
been made, etc." The allegation in par. 6 of the bill was 
as follows — " And in pursuance of the said decree and 
report and proceedings thereunder, your complainant 
caused a certificate of the said decree to be issued out of 
this Honorable Court and caused the same to be register- 
ed," &c. It was contented that the omission to state that 
the certificate was the certificate ^' of the registrar signed 
by him under the seal of the Court " made the allegation 
insufficient 

Held— 

That the allegation was quite sufficient. The maxim, 
Omna presumuntur rite esse acta was fully applicable here- 

The demurrer should be overruled, but, as the allega- 
tion as to the decree and order to pay was not as particular 
and as complete as it might be it should be overruled with- 
out costs. 

BURROWS V. BARLEY, ET AL. 

JF^actiee— Equity— 'Bill not served within three months — Allowance 

o/service, 

February 27, 1895.] [The Referee. 

A mechanics' lien bill had been properly filed. Ne- 
gotiations for settlement had been going on for three 
months. There were three defendants. All were within 
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the jurisdiction. A few days after the time for service 
had expired the settlement was abandoned. After the 
expiration of the time for service the bill was served. 
Upon these facts the plaintiff applied under equity order 
No. 74 to have the service allowed. 

R. M. Smith for the application. 

The Referee, after much hesitation, and after pointing 
out that such an order virtually revived the lien, granted 
the order. 

Order made as asked. 
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ROBERTSON v. WREK 
March 8, 1895.] [Bain, J. 

Bills of Sale— Defective description in Bill of Sale does not render the 
sale invalid against one who knew that there was an actual sale and 
an actual change of possession, and there was a valid sale as against 
him even if the description in the Bill of Sale that was filed was 
defective. 

Appeal from a County Court in an interpleader issue. 
Plaintift' claimed the goods in question under a chattel 
mortgage dated 27 January, 1894, made by one Bell to 
plaintiffs husband, F. W. Robertson, and by him assigned 
to the plaintiff by assignment dated 1 February, 1894. 
Defendant claimed the goods under an execution against 
Bell and F. W. Robinson, who had been carrying on a 
livery business in partnership. On 27 of January, 1894, 
by a bill of sale, Robertson sold and assigned his interest in 
the horses and other chattels in the business to Bell, and 
on the same day Bell executed back to Robertson a chattel 
mortgage on the same horses and chattels for (2425, which 
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was the consideration expressed in the bill of sale for the 
sale of Robertson's interest to Bell. On February 1 follow- 
ing Robertson executed the assignment of this chattel 
mortgage to his wife, the plaintiff. 

The County Court Judge entered a verdict for the 
defendant on the ground that the bill of sale from Robert- 
son to Bell was fatally defective in not containing such a 
description of the goods as the statute requires and that as 
there was not an immediate delivery and change of posses- 
sion of the goods proved the sale was invalid against credi- 
tors and that this invalidity affected the title of the goods 
down to the plaintiff. 

Assuming that, as the learned Judge held, the descrip- 
tion was insufficient, there was a view of the case that was 
not suggested to the Judge that, it was claimed, entitled 
the plaintiff to a verdict, notwithstanding the imperfect 
description, and this was that the evidence showed that the 
defendant admitted at the trial that he knew of the sale 
from Robertson to Bell and that there was as between 
Robertson and Bell an actual and continued change of pos- 
session. Before the sale defendant had worksd for Bell 
and Robertson, but on the same day as the transfer Robert- 
son told defendant he had transferred the business and had 
gone out of it, and on that day defendant hired with Bell 
iand after that worked for Bell only and looked to him for 
his wages. 

Wilson^ C. P. and Sutherland. B. i?., for plaintiff. 

Anderson^ E., for defendant. 

Held— 

That the verdict entered for the defendant in the County 
Court should be set aside and a verdict entered for the 
plaintiff, with costs. As the defendant knew there was an 
actual change of the possession, there was a valid sale as 
against him, even if the description in the bill of sale that 
was filed did not comply with the statute. 
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Ab the ground on which the plaintiff wae entitled to 
have the verdict entered for her was not suggested to the 
County Court Judge, the plaintiff should not he allowed the 
costs of the appeal. 

MARTIN V. NORTHERN PACIFIC EXPRESS 
COMPANY. 

March 8, 1895.] [Bain J. 

Lost Money — Physical possession to vest property in money where a 
receipt is given — What necessaty. 

Plaintiffs delivered to defendants in Winnipeg a pack- 
age containing $2,000 in hank bills to be forwarded and 
delivered to J. J. Story, the plaintiffs' agent at Wavvanesa^ 
Man., to whom it was addressed. Plaintiffs claimed that 
the package had not been delivered by defendants, and 
having made a demand for the return ot the money, brought 
this action to recover the amount as money had and received 
by defendants for the use of the plaintiffs. 

The package was received by Cornell, defendants' 
agent at Wawanesa, on the evening of the 28th September. 
The next day he told Story the package had arrived. 
Story went down to the station when, after he had trans- 
acted some other business with Cornell, the latter produced 
the express receipt book, in which Storey signed for two 
parcels previously delivered, and then Cornell indicating 
with his right hand finger where Story was to sign the 
book, said, " This is the money package," and at the same 
time with his left hand he took the package out of his 
pocket and laid it down on the table in front of Story, who 
got up from the table, and without seeing the package and 
without knowing that Cornell had placed it on the table, 
went out to the waiting room and stood at the wicket while 
Cornell made up the amount of certain freight bills which 



22 WBSTBRN LAW Vol. vi, 

Story had to pay, when Cornell had made up the amount 
he got up from the table and went to the inside of the 
wicket and told Story what he had to pay ; when Story 
had paid the amount he went away without remembering 
or saying anything about the money package. Cornell 
stated he never saw the package after he laid it on the 
table in front of Story ; he assumed that Story had picked 
it up and had taken it with him. It is supposed the money 
was stolen by two men who were seen round the waiting 
room. 

Ewart^ Q.C., and Wilson^ C. P., for plaintiflfe. 

Cameron^ Hon, J. Z)., and Dexter for defendants. 

Held— 

That the defendants did not deliver the money to 
Story. There was not a physical transfer or a delivery 
from hand to hand and if Story's attention was not drawn 
to the fact that the package had been placad on the table 
before him and he did not know it was there, it could not 
be said that it had been placed in his possession or power. 

No importance should be attached to the fact that 
defendants had Story's receipt. A receipt of this kind 
may always be contradicted or explained. 

Verdict for plaintiffs for amount claimed and interest. 

KCESTER 

V. 

HAMILTON PROVIDENT LOAN ASSOCIATION. 
March 8, 1895.] * [Bain, J. 

Mortgage company — Distress on goods of a stranger — Warranty under 
a sale under a landlord's warrant as against a warrant issued 
under the attornment clause in a tnortgage — Replevin. 

Appeal from a County Court. Defendants by their 
agent, A. T. Sutherland, issued a distress warrant to their 
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bailiff to distrain the goods of one Mitchell for one year's 
rent then due ; the bailiff advertised the goods for sale by 
public auction " by virtue of a landlord's warrant," At 
the sale plaintiff bought a horse and colt. Sutherland, the 
general agent of defendants in Manitoba, received the pro- 
ceeds of the sale for the defendants. While the sale was 
in progress and before the plaintiff had bought the horse 
and colt one Black claimed that these animals belonged to 
him and two months afterwards he took them out of 
plaintiff's possession. 

Plaintiff having failed in an action of replevin that he 
brought against Black for the horse and colt then brought 
this action in the County Court, claiming to recover the 
price he had paid for the animals as upon a failure of con 
sideration and claiming also damages for breach of the 
warranty he alleged on the part of the defendants that they 
had lawful rights to sell the animals. The distress warrant 
was issued under an attornment clause in a mortgage from 
Mitchell to defendants. The Judge of the County Court 
found that the horse and colt did not belong to Mitchell 
the mortgagor at the time they were seized but that they 
were then the property of Black, and being of opinion that 
the defendants mortgage did not empower them to seize 
and sell the goods of a stranger, he held that the defend- 
ants in representing as they did that the sale was a land- 
lord's sale, impliedly warranted that they had the right to 
sell the goods advertised and that a breach of this warranty 
had been proved, and he entered a verdict for the plaintiff 
for the price he had paid for the horse and colt and for the 
amount of the costs he had to pay in the replevin suit and 
interest. 

Defendants appealed and contended that the foundation 
of the plaintiff's claim was the proof of the fact that the 
animals did not belong to Mitchell but to Black, arid that 
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no evidence was given at the trial from which the Judge^ 
could find that this fact bad been established. 

Coldwell^ Q. C, for plaintiffs. 
Ewart^ Q, C, for defendants. 

Held— 

Appeal allowed, the verdict entered for the plaintiff to- 
be set aside and a non-suit entered, but without allowing 
the defendants any costs of the appeal. It appeared clear 
that there was no evidence from which the County Court 
Judge could find that the horses did not belong to MitchelL 
As it was the same Judge who had tried the replevin suit 
and had held in it that the horses did not belong to Mitchell 
but to Black, it was easy to see how he might overlook 
that evidence to prove this fact had not been given in the 
present case. Although a non-suit was moved for this^ 
point was not taken and was only taken for the first time 
on the appeal. 

Re HAMILTON TRUSTS. 

March 18, 1895.] •[Taylor, C. J. 

Principal and surety — Surety not discharged by simple fact that principal 
and creditor has notice thereof. 

Appeal from a Master's report. By a certificate of title 
under The Real Property Act, James Hamilton was declar- 
ed to be owner in fee of lots 28 and 29 according to a plan 
of part of lot 11, parish of St. John. He was the beneficial 
owner of lot 28, but as to lot 29 he was simply a trustee for 
his brother John Hamilton. By another certificate of title 
John Hamilton was declared to be owner in fee of lot Ift 
according to the same plan. In- July, 1890, they made a 
mortgage of the three lots to the Manitoba and Northwest 
Loan Co., for securing payment of $1350 and interest and 
covenanted jointly and severally for the repayment of the 



1^95. TIMES REPORTS. 25 

money. Of the sum secured by this mortgage the indebt- 
^ness of James Hamilton in respect of lot 28, and the 
building upon it was $390 and the indebtedness of James 
Hamilton in respects of lots 29 and 13 and the buildings 
upon them was $960. 

In May, 1891, John Hamilton borrowed from E. L. 
Drewry $200, for which a promissory note was given, pay- 
able three months after date and signed by James Hamil- 
ton, John Hamilton and the wife of John. At the same 
time James and John made a mortgage to Drewry upon 
lots 28, 29 and 13, as collateral security for the payment of 
the promissory note. This also contained their joint and 
several covenant for payment of the money. In signing 
the promissory note and making the mortgage on lot 28 
James was merely a surety for John. 

In Feb. 1894, John Hamilton obtained a further ad- 
vance from Drewry as security for the repayment of which 
he and his wife gave a chattel mortgage, and John gave a 
mortgage on lot 13 as collateral security for the chattel 
mortgage. 

In July, 1894, the Loan Co. exercised a power of sale 
in their mortgage and sold lot 28 for $780 ; lot 29 for $660; 
and lot 13 for $440. After deducting the amount due and 
certain costs there remained $503.56, which was paid into 
Court under the Trustee Act by the Loan Co.; both James 
Hamilton and Drewry claiming to be entitled to it. Upon 
the petition of James Hamilton an order was made direct- 
ing the Master to inquire and state who were entitled to 
the money in Court, to what amount and in what order of 
priority. 

The Master by his report found that there was due upon 
the promissory note and mortgage given as collateral to it 
$189.20, and that of the remainder of the money in Court 
there was $73.59 attributable to lot 13 ; to lot 28 $130.43, 
and to lot 29 $110.34. He further found James Hamilton 
entitled to $130.43 and Drewry entitled to all the rest. 
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From this report James Hamilton appealed. He ad- 
mitted that Drewry was entitled to be paid the $189.20 
due on the promissory note but claimed the remainder of 
the money. He did so because he said that on the mort- 
gage to the Loan Co. he was a surety for John as to all t he 
money originally borrowed, except the $890 which he 
himself owed, and that at the time when the Company sold 
the land all he owed was $196; by becoming surety to 
Drewry for the $200 advanced on the promissory note he 
acquired a charge on lots 29 and 13 for the amount for 
which he became surety and liable to pay, and no further 
advance made by Drewry could possibly come in ahead of 
the lien and charge be so acquired. He claimed that as a 
result of the sale by the Loan Co. he had paid $584 more 
than his share of the debt. 

Howellj Q. C, and Monhaan for petitioner. 

Perdue for Drewry. 

Held,— 

That in the present case there was no contract of surety- 
ship so called, no agreement to constitute the relation of 
principal and surety to which the creditor was a party. It 
was between the debtor and the surety only that any 
agreement that the latter should become surety existed. 
On the note and the mortgage the surety was a principal 
debtor. The creditor had notice that the brother was a 
surety, but that alone does not seem to give the surety 
greater rights. Be Toogood Legacy , 61 L. T. N. S. 19 ; 
Duncan Fox dc Co. v. New dh South Wales Bank, 6 App. 
Cas. 1. There was no evidence here that the creditor had, 
when he made the further advance, any notice that the 
surety claimed any rights as such which he had to respect 
and could not prejudice. Nor had all the creditor's own 
just claims been satisfied. 

The Master came to a correct conclusion and the ap- 
peal should be dismissed with costs. 
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EYRE SPOTTSWODE ET AL. 

V. 

FERGUSOK 
March 19, 1895.] [The Refbbbb^ 

Practice — Summary judgment against an executor. 

This was an application to sign final judgment. The 
plaintiffs sued John B. Ferguson, executor of the last will 
of H. Ferguson, deceased, trading as "Ferguson & Co." 
The affidavits filed in support were one of the plaintiffs' 
attorney who stated that he had interviewed John B. Fer- 
guson who had admitted the claim. A number of letters to 
him were produced in the handwriting of Ferguson, one ot 
which stated that he did not owe the debt personally but 
as executor of the estate of H. Ferguson, deceased, but in 
another he spoke of a friend of his intending to lend him 
the money to compromise with his creditors. The drafts 
were only signed " Ferguson and Co." 

An objection was taken to the affidavit filed in support 
of the plaintiff's claim by their attorney that it did 'not 
shew that he was one who could swear positively to the 
cause of action. Another objection which was fatal, but 
could have been got over by amendment, was want of 
evidence of service of the writ and statement of claim. It 
was not argued very strenuously that summary judgment 
could not be given against an executor who might set up 
'plent administravit. 

Tapper^ W. •/"., for plaintiffs. 

Wilson^ C. P., for defendants. 

Held^ 

That aside from the fatal objection as to want of evi- 
dence of service of the writ with special endorsement or its 
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equivalent, there were very grave doubts whether the 
executor could not set up a plea of plena administravit^ and 
that apparently would be a reason for refusing the order. 
Summons dismissed with costs. 

MANITOBA MORTGAGE & INVESTMENT CO. 
V. DALY. 

March 26, 1895.] [Taylor, C. J. 

Statute of Limitations — Pleading — The Defendant must show thai h^ 
comes within the statute— Incapacity cannot be pleaded in Bar, in 
an action for breach. 

Action upon a covenant in a mortgage. The declara- 
tion alleged that the defendant by a mortgage dated 2nd 
of January, 1883, containing the following proviso : — 
" Provided this mortgage to be void to payment ... of 
$2400 . . . with interest on the same at the rate of ten 
per cent per annum, as follows, that is to say : said princi- 
pal money to become due and be paid in three years from 
the 1st day of January, 1883, with interest to be computed 
from the date hereof at the rate often per cent, per annum, 
to be paid half-yearly on each 1st day of July and January 
after the date hereof on such principal money hereby secured 
as shall from time to time remain unpaid till the whole of 
said principal money is paid and the taxes," covenanted 
that he would pay the mortgage money and observe the 
above proviso; and the defendant had made default in pay- 
ment of the principal, interest and taxes as provided in the 
mortgage, and still continued and was in default, and had 
not paid the principal sum or any portion thereof or inter- 
est thereon as provided for in the said deed. Defendant 
pleaded among others, the following pleas (3) : — ^The plain- 
tiffs' claim is a sum of money secured by way of mortgage 
upon, &c., and this suit is brought to recover the same and 
the said deed by way of mortgage, contained the following 
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agreement, namely : — Provided that in default of the 
payment of the interest hereby secured, the principal here- 
by secured shall become payable, and the alleged cause of 
action did not accrue within ten years before this suit. 
(4) The plaintiffs at the time of the making of the alleged 
deed were not a body corporate nor entitled to enter into 
deed by the said name and style. (5) The plaintiffs at the 
time of the commencement of this suit were not a body 
corporate, nor entitled to sue in this Province by the said 
name or style. 

At the trial plaintiffs put in evidence their mortgage 
deed. Defendant's counsel then claimed that thereby his 
third plea was proven, and that this being an action on a 
specialty the plaintiff could not oftor any evidence to take 
the case out of the statute, having joined issue only and 
not replied specially what is required to do so. In support 
of this he relied on Kemp v. Gibbon, 9 Q. B. 609 ; 12 Q. B. 
662, and Forsythe v. Bristowe, 8 Ex. 347. The claim was 
that the statute began to run on 1st July, 1883, the day on 
which the first instalment of interest became payable. 

Howell, Q.C., and Machray for plaintiffs. 
Culver, Q.C., for defendant. 
Held— 

That the plaintiffs had not to reply and prove something 
which would take this case out of the statute, but it rested 
with the defendant to prove his plea and show such default 
as to bring the case within the statute. He offered no 
evidence in support of the plea. On the contrary, plaintiffs 
showed by a letter from the defendant, written iu April, 
1891, that he claimed to have paid a considerable sum and 
that the amount then due for interest was $244, and inter- 
est from 1st Jan., 1891. He then paid $200 on account. 

The defendant's fourth and fifth pleas alleged that the 
plaintiffs, at the time of making the mortgage, were not a 
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body corporate nor entitled to enter into deeds by that 
name and style and that at the time of the bringing of this 
action they were not a body corporate entitled to sue in this 
Province. The pleas did not raise any question as to the 
dealing between the plaintiffs and defendant being one 
ultra vires on the part of the plaintiffs, ' but simply denied 
the existence of the plaintiffs, as a corporation. 

mid— 

That the defence raised by these pleas was not open to 
the defendant. A man cannot set up the incapacity of the 
party with whom he contracted in bar of an action by that 
party for breach of the contract, and the case of a ct)rpora- 
tion not prohibited by law to do the act in question makes 
no exception. 

Verdict for plaintiffs. 

WOOLLACOTT v. WINNIPEG ELECTRIC 
STREET RAILWAY CO. 

March 29, 1895.] [Dubuc, J. 

Praciice—Jury — Discretian in actions for damages to order 
irial by Jury, 

Application by the plaintiff' for a jury. The affidavits 
filed in support of the application showed that the plaintiff 
was struck by a car of the defendants and he brought his 
action to recover damages for the injuries sustained. The 
affidavits filed by the plaintiff stated that the evidence to 
be given at the trial would be of a conflicting character. 
The affidavits filed by defendants stated that there would 
not likely be more than five or six witnesses who saw the 
accident and could speak as to the speed at which the car 
was running at the time, and the defendants' attorney 
swore that, in his belief, questions of a legal nature would 
arise at the trial, and would require to be disposed of. 
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There was on the record a demurrer by the plaintiff to 
some of the defendants' pleas, which demurrer was not dis- 
posed of. 

Perdue for plaintiff. 

Munson, Q.C., for defendants. 

Held— 

That on that account the application was at least pre- 
mature. But on the whole, no complexity of facts or 
special circumstances appeared requiring the intervention 
of a jury ; and no sufficient ground had been shown why 
the plaintiff should be held entitled to have the case tried 
by a jury instead of by a Judge without a jury. 

Application refused, costs to be costs in the cause to 
defendants in any event. 



IN THE COUNTY COURT OF ST. FRANCOIS XAVIER. 



MUNICIPALITY OF POSEN v. GODDARD. 
Mat 31, 1894.] [L. A. Prud'hommb, Co. J. 

Municipal Lam — Taxes on unpatented lands — A homesteader who has 
not occupied the lands, or complied with the homestead conditions can 
be sued for taxes — Until cancellation the homesteader^ s right is not 
ipso facto void. 

Munson,, Q, C, for plaintiffs. 

Mull^ for defendant. 

Judgment — 

Plaintiffs sued for taxes. Defendant is a homesteader. 
He took his entry in 1884, and resided on his land till 
1889. He then ceased to occupy same. He is sued for 
taxes for 1890-1 and 2. He did not occupy his home- 
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stead at all in those years, and was residing in the Munici- 
pality of Rockwood, He never was notified by the Gov- 
ernment whether his entry had been cancelled or not. 

Under sec. 135, c. 101 R. S. M. the copy of the collec- 
tor's roll filed herein, or admitted as filed, is a sufficient 
evidence of defendant's debt. The right to the land of a 
homesteader becomes forfeited, and the entry is cancelled, 
only upon proving to the satisfaction of the Minister that 
defendant did not comply with the Act (sec. 6, c. 31, 54-55 
Vic). It is for defendant to bring in that evidence. The 
onus is on him. There is a prima facie evidence of a debt. 
It is not sufficient for him to show that the Minister can 
cancel his entry, but he must go further and show that the 
Minister did actually cancel his entry. A homesteader 
ceases to be so only when his entry is cancelled, not when 
it could be cancelled. 

The learned Judge then discussed as to whether there 
was jurisdiction. Defendant has admitted that he took his 
entry as a homesteader. Ko question of title is raised, 
Norfolk V. Warren^ 8 M. R. 485. Defendant raised a very 
serious question at the trial. He claims that under sec. 5, 
c. 101 R. S. M., only a homesteader occupying his farm 
can be taxed, and as defendant did not occupy his home- 
stead during the years he is taxed for, he is not liable. I 
have considered this question with great care, and I have 
come, I must confess with some hesitation, to a decision 
which does not completely satisfy me. Sec. 6, c. 101, pro- 
vided that " Crown lands occupied under homestead entry, 
and unpatented lands vested in or held by Her Majesty, 
which may be located as a free grant, a homestead .... 
shall be liable to taxation." 

Sec. 3, sub-sec. (a), declares lands belonging to Her 
Majesty exempted from taxation, and sub-sec. 9 provides 
that when such lands are occupied the occupant may be 
taxed ; sec. 5 is an exception to that general rule of exemp- 
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tion. Plaintiff cannot claim under the first part of sec. 5, 
" Crown lands occupied ; " can he claim under the other 
part, '^ Unpatented lands located as homestead ? " What 
is the meaning of those words ? I understand them to be 
this : A certain quantity of Dominion lands are opened to 
homesteaders. When a party has selected 160 acres as his 
homestead, and the Government has granted his applica- 
tion and given him an entry, those 160 acres cease to be 
unpatented li^nds opened to all people desiring a home- 
stead, and become a " located homestead "—in other words 
the right to a homestead has been located or defined to 160 
acres. A portion of the unpatented lands become located 
as a homestead, and is merged into a homestead. I think 
that is the literal meaning of the words. I thought at 
first that perhaps this change in the phraseology of that 
section could be attributed to the faot that it related to a 
scrip or bounty of the Government, which entitles its 
holder to locate his scrip or bounty in a piece of land. I 
don't see how this can take place as a homestead. A scrip 
or bounty is a kind of bond or security of the Government, 
stating that its holder is entitled to so many dollars pay- 
able in lands. The holder of same can only purchase lands 
with it, and is entitled at once to get a free grant and 
patent. The holder of the scrip pays his land. He does 
not take a homestead, but he buys his land and gives his 
scrip or bounty in payment. I am at a loss to find any 
other meaning of those words but the one I have already 
given. I was told that these words were borrowed from 
Ontario. That may be, but I have not been referred to 
any authority where I could find the meaning which these 
words are held there to convey. The decision of Mr. 
Justice Killam in Norfolk v. Warren^ 8 M. R. 485, is not 
clear upon the point I have now to decide. At p. 490 he 
says : " I can see no reason why a provincial legislature 
should not provide for the imposition of taxation upon 
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individuals by reference to the values of land occupied by 
them . . . nor v^hy such legislature should not provide for 
the taxation of interests in crown lands recognised by law 
to be vested in individuals." And further on he adds, 
*' The fact of occupancy or non-occupancy at a particular 
time could not be deemed a question of title. It was open 
for a Judge ot the County* Court to determine whether 
defendant, in fact, occupied the lands although without 
title, etc." His lordship refers to the occupancy to show 
that this matter did not raise the question of title, and that 
prohibition did not lie. 

I fail to see any decided opinion upon the question now 
raised. Defendant, in that case, said that he ceased to 
occupy his homestead in 1887, that it might have been in 
1888. In 1889 he was not occupying it. His entry was 
cancelled in 1890. The same question as in this present 
case had to be decided lor 1889 and perhaps also for 1888, 
according to the County Judge's holding for 1888 whether 
defendant was a resident on his homestead or not. His 
lordship refused the prohibition. In the general remarks 
of his lordship, and as well as in sec. 5, I find that there is 
a general idea prevailing all through, and which I may 
sum up as follows : First, as to parties who take home- 
steads acquire interests, however precarious and contingent 
they may be in Dominion lands. Second, those interests 
can be taxed by our legislature. I think section 5 intended 
to tax those rights of the homesteader, and that the second 
part of that section was added to cover all possible inter- 
ests, and purposely omitted the word "occupied." 

If I was to hold differently, a homesteader who had 
complied with the requirements of the Dominion Lands 
Act could be exempted from taxation if he ceased to occupy 
his land and willfully omitted to apply J:br his patent. 

Another objection has been raised in other cases under 
sec. 36, c. 64 R. S. C. It is claimed that a homesteader 
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who does not perfect his entry by a continuous residence 
and cultivation, loses his entry, and the entry becoming 
void. I think that this section must be read in connection 
with sec. 32, c. 54 R S. C. and -sec. 6, c. 24, 54-55 Vic. It 
is optional for the Government to treat that entry as void 
and cancel it. He may condone and forbear, and until he 
cancel the entry the homesteader has all the rights men- 
tioned in section 32. 

Judgment for the plaintiffs. 

MUNICIPALITY OF POSEN v. IVISOK 
March 5, 1895.] [Prud'homme, Co. J. 

Municipal Law— Right to tax a person who has never occupied unpat- 
ented lands — Retroactive operation of statute giving right to sue. 

Muiison^ Q. C, for plaintiff. 

Leach^ J. H., for defendant. 
Judgment — 

This is a suit for Municipal taxes. Defendant took a 
homestead entry for the N. E. J 14-19-6 West. He never 
occupied said land. He saw the place only once and this 
was just before making his entry. The entry is not yet 
cancelled. Is he liable for taxes under such circumstances ? 
I already held so in the case of Posen v. Goddardy decided 
on May 31, 1894. I see no reason to modify this decision 
to which I at present refer. 

In South Norfolk v. Warren^ S. M. R. 489, Mr. Justice 
Killam held that "parties acquire interests in lands by 
homestead and pre-emption entries — and that there is no 
reason why such an interest should not be subject to taxa- 
tion." 

In the more recent case of Ruddell v. Georgeson^ 9 M. 
R. 413, it was held that the purchaser from the Crown, 
having paid only part of the purchase money, had acquired 
no interest or estate in the lands which could be made sub- 
ject to taxation. In this case it was the corpus of the land 
itself and not merely the rights of the purchaser which was 
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involved. The question to be decided was whether the 
Crown had departed with any interest which the Municipal- 
ity could lay hold of, tax and sell. It was held that the 
Crown had conveyed none. It is true that the Court was 
also of opinion that a mere contingent interest dependent 
for its creation on the performance of some as yet unfulfilled 
condition is not taxable, but this must be read with this 
qualification, upon the land, because the Court had only to 
deal with that question, and was called to decide that only. 
In reading over this decision of the learned Judges, it 
it IS easy to see that they never took into consideration the 
question raised in this case now before me, i.e., whether 
although the Crown was still in possession of and was hold- 
ing all the right, title and estate of a land, a homesteader 
could not be taxed personally on account of his entry as a 
homesteader, s. 6, c. 101 R. S. M. says : — " Crown lands 
occupied — and unpatented lands vested in or held by Her 
Majesty — which may be located as a free grant, homestead 
or pre-emption shall be liable to taxation from the date of 
such homestead or pre-emption entry — ^but such taxation 
shall not in any way affect the rights of Her Majesty in 
such lands." 

From the reading of this section it seems to me, that 
what the Legislature intended to tax, was not so much the 
interests of any party in the land itself to impose a tax, on 
account of the entry. The section referred to unpatented 
lands, vested in the Crowa and held by the Crown, and to 
lands merely occupied : it provided for cases where lands 
had been purchased but no money paid, and to where lands 
are occupied without even any license of the Crown, and 
ends by those words, '^ such taxation shall not affect in any 
way the rights of Her Majesty in said lands." I think 
what the statute had in view was to oblige a certain class 
of ptople to contribute to the municipal treasury. To reach 
them, they referred to the lands they might occupy, or for 
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which they might have an entry ; but this reference to the 
land was only to fix the proportion of taxes they should be 
made to contribute for the support of municipal institutions. 
In other words, the statute says to a large class of people : 
You hold or occupy certain lands — you may have no right 
or estate or interest in the same. It is difiicult to us ; but 
for your occupying that position, or standing, you will 
have to pay some taxes. We will assess the land you 
occupy or which is allotted to you, and impose taxes which 
will not affect the land, because it does not belong to you, 
but which will affect you personally, as it will become a 
personal debt. 

The previous conditions required for the imposition of 
the tax are : First, that the party occupies some Crown 
land, or that such Crown land is allotted to him under a 
homestead entry. Of course, if the right of taxation was 
held to be founded on interest in land, no personal remedy 
could exist, unless the person taxed had some interest in 
the land. But, as I have already stated, the land may be 
assessed and taxed, not only in view of selling the interest 
of the party holding said land, but in view also of reaching 
him personally. 

To sum up in a few words my opinion, I hold that a 
homesteader by the mere fact of making an entry acquires 
an interest in said land which may be taxed. It is true 
that the Municipality cannot proceed to recover those taxes 
against the land, because the Crown has not parted with 
that interest and holds it still in abeyance, but for the pur- 
pose of taxation it is an interest which the homesteader has 
acquired, which may or may not ripen in an estate in fee 
simple. That interest acquired by the homesteader is tax- 
able, though still lying in the bosom of the Crown. I con- 
sider also, although I have some hesitation in going so far, 
that the Legislature intended to tax the homesteader on 
the ground of his having made an entry for a certain land 
and that S. 5 c. 101 is open to that consideration. 
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In Cornwallis v. C. P. JR., 19 S. C. R. 711, Judge Pat- 
terson said, " This view is fatal to the claim of the Munici- 
pality in this case, because the Municipality has assumed to 
sell the corpus of the land itself and not merely the rights/' 

In Ruddell v. Georgeson already cited, Mr. Justice 
Dubuc says at page 40 each had acquired an interest in the 
said land but the fee remained to the Crown. "Mr. Jus- 
tice Killam expressed himself in the same manner in the 
<5a8e 9 M. R. 55 : 413. The Municipality may have no 
means to enforce the payment of those taxes against the 
land itself, and yet the tax may be properly imposed and 
be a debt owing by the party himself. Be Mathers, deci- 
ded by the full Court 7 M. R. 435, justifies also the 
opinion which I have expressed. Colquhoun v. Driscoll, 6 
W. L. T. 150, refers only to the right to sell lands for 
taxes, before the patent was issued. There remains one 
more objection to be disposed of : — Defendant claims that 
the Municipality had no power to recover taxes as a 
debt owing before the passing of c. 53 s. 109 Stat, of 1890, 
63 Vict., and that consequently the taxes from years pre- 
vious that Act cannot be recovered. In 1888 this power 
was given the City of Winnipeg only (s. 54 c. 27 57 Vict.). 
In 1890 53 s. 109 Cap. 53 Vict., the same power was ex- 
tended to all the municipalities. 

The same enactment was preserved in the R. S. M. «. 
101 s. 135. Sec. 135 was amended in 1894 by s. 3 c. 21 57 
Vic. by giving to this section (135) a retrospective effect. 
This amendment came into force the day it was assented to, 
March 2, 1894. The writ was issued on Nov, 25, 1894. 
In Wright v. Hale, 6 H. & N. 252, Wilde, B., said, "When 
s, new enactment deals with procedure only, unless the 
contrary is expressed, the enactment applies to all actions 
whether commenced before or after the passing of the Act." 
The same principle of law is held in Scott v. The Railway 
Commissioner, 6 M. R. 193, and Todd v. Union Bank of 
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Canada^ 6 M. R. 457. Under the Municipal Act as in 
existence in 1886, c. 52 49 Vic, taxes were due and pay- 
able and could be collected by distress of goods and chat- 
tels, or sale of the land, ss. 631-2 4, 742. Section 634 
provided that taxes or rates imposed would be considered 
to be due on from 1 January.** 

In 1890 the other remedy by a suit was added to two 
previous ones already in existence. Was this remedy a 
matter of procedure or a new right of action ? Procedure 
is defined in Wharton's Law Lexicon, " the mode in which 
the successive steps in litigation are taken." Practice by 
the same author is defined " the form and manner of con- 
ducting any carrying on suits, actions or prosecutions at 
law or in equity, civil or criminal, through their various 
stages, from the commencement to final judgment and 
execution, according to the principles and the rules laid 
down by the several Courts." BrowrCs New Law Diction" 
ary ' Procedure*: •' This word is commonly opposed to the 
sum of legal principles which constitute the substance of 
the law and denotes the body of rules whether of practice 
or of pleading or of evidence, whereby rights are effectu- 
ated through the successful application of the proper reme- 
dies." 

Imperial Dictionary procedure : " The modes of con-^ 
duct of litigation and judicial business as distinguished 
from that branch of the law which gives or defines rights. 
It includes practice, pleading and evidence. Civil proce- 
dure is chiefly intended to realise and enforce the legalised 
interest or * rights of individuals.' " In other words pro- 
cedure is only the means to enforce rights already in exist- 
ence. It is a remedy whereby rights are eflfectuated. In 
my opinion s. 109 c. 63, 53 Vic, conferred a new right 
upon the Municipality, the right to recover the taxes by a 
suit before the Court. It was a new right not a new reme-^ 
dy. The right to sue at all cannot be called proceedure. 
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The mode of putting the law in motion or of enforcing that 
right of suing is procedure. 

S. 109 c. 53, 58 Vic. came into force on 1 June, 1890 
(sec. 0, 165), taxes due for 1890 would come under the 
operation of s. 109. In ^^Canada Permanent Loan and Sav- 
ings Co. V. School District of East Selkirk, 9 M. R. 331, it 
was held that without an express provision in the statute 
to that effect a public corporation cannot sue in a Court of 
Law to recover taxes levied on a ratepayer. " (See p. 331.) 
Mr. Justice Dubuc said, '^ In that case it seems to me that 
when a rate is imposed by statute on property owners to 
meet expenses incurred by a corporate body for public pur- 
poses and a mode is provided by the Act for levying and 
collecting said rate, the payment cannot bo enforced in any 
other manner." 

Hardcastle on Statute at p. 376 deals with that subject. 
The note (u) shows clearly the distinction between rights 
and procedure. " It is a general rule," said Jessel, M. R. 
in Re Joseph Suche, 1 Ch. D. 50, " that when the Legisla- 
ture alters the rights of parties by taking away or confer- 
ring any right of action, its enactments, unless in express 
terms they apply to pending actions, do not affect them." 
I then hold that s. 5 c. 21, 57 Vic, not being merely a 
matter of procedure, but conferring a new right on the 
Municipality, does not apply to pending actions. This 
could be done by express terms and s. 3 does not refer at 
to suits already begun. I find in plaintiffs' favor for the 
taxes due for the years 1890, 1891 and 1892, and the per- 
centage thereon. 

The taxes for those three years amount lo. .$21 90 
Percentage to be added 4 10 

Total $26 00 

As this was a case of a particular and doubtful nature, 
I will give no interest on that sum. 
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Judgment for plaintiffs for $26.00, with costs and $4.00 
Court fees. 



IN THE COUNTY COURT OF EMERSON. 



McKINLEY V. THE BANK OF BRITISH 

NORTH AMERICA. 

February 25, 1895.] [Ryan, Co. J. 

Equitable assignment of unearned moneys — The transfer of the note ap- 
parently transfers the mortgage—Stevens v. McLean^ s ^' ^' ^' ^' 
77, approved. 

Black, W. JR., for plaintiff. 

Hastings, W. H., for defendant. 
Judgment — 

The defendant Boyd, as I find, in August, 1892, bought 
from Stevens & Burns, of London, Ont., a threshing outfit 
under the terms contained in an agreement signed by Boyd 
under date of August 29, 1892, which has been put in as 
exhibit "A." It is provided by this agreement that all 
moneys which 

*' become owing to the purchaser for work done by him during any season 
hereafter until, the full purchase price and interest is paid, either wholly 
or partly, with or by aid of such machinery or any part thereof, shall (to 
the extent of the purchase money hereunder on notes therefor, then over- 
due or falling due within six months thereafter) belong to and are here- 
by assigned by the purchaser to the vendors, their successors and assigns, 
they to apply any amounts actually received thereupon by them, less the 
expense of collecting same, on account of such moneys or notes overdue 
or so fstUing due, and the balance to be repaid the purchaser.*' 

It is not disputed that the moneys garnished by the 
plaintiffs, and claimed by the plaintiffs herein, were earned 
by Boyd by aid of the said threshing outfit. It seems 
clear that the moneys so garnished were validly equitably 
assigned to Stevens & Burns (see Stevens et al v. McLean, 
5 W. L. R. 17 and authorities therein cited) by the agree- 
ment of Boyd above quoted, exhibit *'A." Nothing can 
be garnished which the garnishee could not properly as- 
sign or deal with without violating the rights of others, see 
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Westerly v. Day, 2 E. & E. 605 ; Badl^ v. Consolidated 
Bank, 34 Ch. D. 536 and 38 Ch. D. 238 ; Re General Hor- 
ticulture Co., 31 Q. B. D. 512 ; Wyze v. Broion, 13 Q. B. D. 
519 ; Beatty v. Hackett, 14 P. R. 395 ; see also judgment 
of Chief Justice Taylor in Stobart v. Axford, 9 Man. 21. 
Whatever then becomes of the debts garnished, it is clear 
that the plaintiffs herein have acquired no right to them, 
and the garnishee order must be discharged. The assign- 
ment of the notes of Boyd to the claimants, the Bank of 
British North America, has been proven, and Mr. Hast- 
ings, for claimants, contended that by the assignment of the 
notes from Stevens & Burns under the agreement moneys 
earned by the threshing outfit also passed. Daniel on 
Negotiable Instruments, 3rd ed., vol. 1, sec. 834, says: 
" There is no doubt that a mortgage or other security given 
for the payment of a bill or note passes by a transfer of the 
bill or note to the transferee." No English authority is 
cited by Daniel, but in Cochrane v. Boucher et al, 3 Ont. 
472, there are dicta of Wilson, C. J., agreeing with the law 
as stated by Daniel, and the decision in the Central Bank 
of Canada v. Garland, 20 Ont. 142, affirmed on appeal 18 
Ont. App. R. 438, made it apparent, I think, that in a case 
such as the present, a transfer of the notes would constitute 
a valid equitable assignment of the securities held by the 
transferer for the payment of the same. Under the cir- 
cumstances, I do not think it necessary to investigate more 
closely the assignments of the rights under the agreement 
from Stevens & Burns to the Bank and from Robinson to 
the Bank. I therefore discharge the garnishing order, and 
I direct the payment out to the claimants of the moneys 
paid into court. Under the circumstances, I do not think 
I should give the claimants any costs, but I will reserve the 
question to enable its counsel to make an application at the 
next sittings of the court at Carman should it think pro- 
per to do so. 



THe 

Western Law Times Reports 



MANITOBA. 



IN THE QUEEN'S BENCH. 



EDMUNDS V. O'BRIEN. 
April 2, 1895.] [Bain, J. 

Contrad— Rescission whete defendant was taken advantage of and con- 
tract improvident. 

This action was brought to recover $10,000 alleged to 
be due the plaintiff by the defendant on a covenant to pay 
that sum and interest which was contained in two contracts 
or agreements made between plaintiff and defendant dated 
13 September and 1 December, 1894, respectively. The 
plaintiff had been carrying on a livery business in a stable on 
two lots in Brandon, of which lots he had formerly been 
the owner. The agreement was, he should sell the whole 
concern to the defendant for $10,000, payable on September 
27, 1894. At the date of the agreement plaintiff' had no 
estate or interest in the land, but merely a charge under a 
third mortgage. The market value of the two lots, the 
stable or barn on them, and the livery outfit and business 
that plaintiff carried on therein, on 13 September, was less 
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than $5000. Plaintiff was a middle-aged man who had 
dealt in horses for 8 or 10 years. The defendant was not 
22, intemperate in his habits and of no business experience 
and was ignorant and reckless in business matters ; the 
plaintiff was evidently aware that defendant expected soon 
to have the command of money. The plaintiff agreed that 
upon payment of the purchase money or as soon thereafter 
as title could be completed he would convey and assure the 
lots to the defendant free from incumbrances. The effect 
of the agreement was that the defendant bound himself 
absolutely to pay the $10,000 to the plaintiff on 27 Septem- 
ber, getting nothing in return but the plaintiff's covenant 
that at some future time the plaintiff would procure a con- 
veyance of the title of the lots to defendant. A bill of sale 
of the horses and other contents of the livery barn was ex- 
ecuted by plaintiff* to defendant but no inventory or valua- 
tion was made ; the documents were prepared by plaintiffs 
solicitor. The defendant took charge of the stable and 
dealt with the property as if it belonged to him. The sec- 
ond agreement provided that the defendant should procure 
title to the lots and be allowed a sum of $300 for the costs 
of the proceedings to be taken. 

Plaintiff began this action on 1 January, 1895, and 
afterwards had defendant arrested on a capias. 

The defendant defended the action on the grounds, 
among others, that he was induced to enter into the agree- 
ments sued on by the fraud of the plaintiff, and he also 
sought to be relieved from his covenants on equitable 
grounds, claiming that he enterod into the agreements 
recklessly and improvidently and without having had inde- 
pendent advice and that an undue advantage was taken of 
him by the plaintiff. 

A. D. Cameron for plaintiff. 

CoUwell, Q.C., Henderson and Matheson for defendant. 
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Held— 

That the defendant was entitled to a verdict. The in- 
adequacy of the consideration for the defendant's covenant 
was so great that to use Lord Thurlow's words in Gwynne 
V. Heaton, 1 Bro. 0. C. 9, it is " impossible to state it to a 
man of common sense without producing an exclamation at 
the inequality of it." Even if defendant were not fraudu- 
lently imposed upon by the plaintiiF an undue advantage 
was taken of him by the plaintiff and the latter should not 
be allowed to enforced the contract. The onus lay on the 
plaintiff to prove that the defendant had entered into the 
transaction voluntarily and deliberately knorwing its nature 
and effect and that his entering into it was not brought 
about by any undue advantage taken of his position or by 
undue influence exerted over him, Murray v. Palmer j 2 
Sch. ft Lef. 486 ; Waters v. Donnelly, 9 O. R 891. This 
he had entirely failed to do. The contract between the 
plaintiff and the defendant set out in the two agreements 
and the bill of sale could not be enforced against the de- 
fendant. The parties should be restored to the position 
they were in when the contract was made. In his equit- 
able pleas the defendant submitted to make good any 
depreciation there was in the value of the chattel property 
that he received and to account for the profits of the 
busines for the time he was in chargt of it. 

Ordered — 

That action should be transferred to the equity side 
of the Court, with a reference to the master to take the 
accounts if the parties could not agree on the amount 
the defendant should pay for depreciation and profits of 
the business. 

The defendant would be entitled to the costs up to 
and including the trial ; subsequent costs reserved. 
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CROTHEES 

V. 

THE RURAL MUNICIPALITY OF LOUISE. 
April 8, 1895.] [Killam, J. 

Qmstitutianal lattf—jyohiMion of liquor ttaffic by local Le^^islaiute or 
its delegates ultra vires. 

Application to quash a by-law of a municipal corpora- 
tion forbidding the receiving by the municipality of any 
money for a license for the sale of liquors within the limits 
of the municipality. The main question argued was as to 
the power of a provincial legislature to prohibit the sale 
of intoxicating liquors in the province, and, incidentally, 
to authorize a municipality to do so within its limits. 

Wade for applicant. 

Hough^ Q.O., for Municipality. 

Maclean for Attorney-General 

Held^ 

That the by-law must be treated as one directly prohi- 
biting, in pursuance of provincial legislation, the issue of 
a license for sale of any intoxicating liquors within the 
municipality. While the ordinary meaning of the lan- 
guage in the by-law relates only to the receipt of money, 
the statute really gives the words a different meaning and 
excludes such natural meaning. The by-law must be treated 
as one illegal upon its face ; it practically prohibits the sale 
of intoxicating liquors in any way. As such, it is a direct 
infringement upon private rights and to the extent to 
which it goes beyond a by-law of the character of that in 
question in Huson v. South Norwich^ 19 A. R 848, 24 S.C. 
R., it is ultra vires under the decision of the Supreme Court 
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in In re Local Option Acty 24 S.C.B. It is not possible to 
quash it in part. It seems indivisible, good entirely or not 
at all. 

Order made quashing the law, without costs. 

GRUNDY V. GEUNDY. 
April 15, 1895.] [Bain J. 

Practice — Pleading embarassing plea — Right of action where there is a 
covenant to indemnify and no payment has been made which the 
indemnity was intended to cover. 

Application by way of appeal from an order of the 
referee striking out the plaintiff's third replication as em- 
barrassing. To an action on two promissory notes made by 
defendant to plaintiffs, the defendant pleaded by way of 
counterclaim that the plaintiffs and defendant were co-part- 
ners, and, on the dissolution of the partnership, the plain- 
tiffs covenanted to pay the liabilities of the firm to the 
Commercial Bank of Manitoba and had failed to pay the 
same and the Bank held the defendant liable and had 
threatened to sue the defendant for the same and that by 
the liability standing against him the credit of the defend- 
ant had been unfavorably affected and he had suffered 
much damage. 

By their third replication the plaintiffs stated that at 
the time of the dissolution of the partnership the liability 
of the firm to the Commercial Bank was $26,615, which 
sum had since been reduced to $8,600, for the payment of 
which the Bank was amply secured by a large number of 
collateral notes, the property of the plaintiffs, that the bal- 
ance due would be paid in a short time and the Bank had 
not called upon defendant to pay the debt and had not 
threatened to sue or harass the defendant upon the debt. 

Jffowell, Q.C., and Metcalf for plaintiffs. 

Mathers for defendant. 
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That if the defendant had alleged that the plaintiffs 
had covenanted to pay to the Bank the liabilities of the 
firm within a fixed time and the time had elapsed and the 
plaintiffs were in default, the allegation would be good under 
Cullen V. jRmn, 5 M. R. 8, Leith v. Frieland^ 24 U. C. Q. B. 
132 ; and Lethbridge v. Mytton^ 2 B. & Ad. 772, but here 
the plaintiff did not allege that the liabilities were to be 
paid within a particular time and the replication was good. 

Appeal allowed with costs. 

IMPERIAL BANK v. GLINES. 
April 15, 1895.] ]Dubuc, J. 

Prctctice — Declaration filed more than a year after issue of writ — Waiver 
qf appeal by getting further time to plead. 

Summons to set aside a declaration on the ground that 
same was served a year after sendee of the writ. The 
referee dismissed the summons. The defendant applied 
and obtained further time to plead when summons dis- 
missed. He then appealed. 

McMeans for. 

Culver, Q. C, contra. 

Held— 

1. That the filing was only an irregularity, Mutual 
Reserve Fund Life v. DicksoUy 7 M.R. 125, and that as in 
Lock V. Toddy 8 Pr. R. 60, the obtaining of an order ex- 
tending time for reply waives an objection that no notice 
was served ; and, also, as in Pierce v. Palmer^ 12 Pr. R 
808, the extending of the time to comply with the terms of 
an order was a bar to an appeal therefrom, so it was in 
this case. 

Appeal dismissed. 
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FROST ET AL, PETITIONERS, 

AND 

DRIVER AND DICKSON, RESPONDENTS. 
April 16, 1895.] [Bain, J. 

Pradice—A certificate of judgment is a charge and lien on exempt lands. 

In August, 1898, the petitioners having recovered a 
judgment in the Court of Queen's Bench against the res- 
pondent Driver, caused a certificate of the judgment to be 
recorded in the Lands Titles' Ofiice at Brandon. In May, 
1894, Driver made application to the District Registrar to 
have the land in question in this matter brought under the 
ReaL Property Act and for a certificate of title therefor 
free and clear from the above judgment and he directed 
that the certificate of title should issue to the respondent 
Dickson. The petitioners thereupon filed a caveat and in 
their petition thereunder they asked that it might be de- 
clared that their judgment bound and formed a lien and 
charge on the lands in question and that Dickson was not 
entitled to a certificate of title except as subject to the 
judgment. 

It was admitted that at the time Driver made the ap- 
plication to the District Registrar, he was the owner of and 
was residing on the lands and was cultivating them wholly 
or in part and that he was entitled to all the exemptions 
mentioned in the Acts in the Revised Statutes of Manitoba 
respecting executions and judgments respectively. 

Martin for petitioners. 

Clark for respondents. 

Heldr-^ 

That the contention of the petitioners was correct, that 
their judgment was a lien and charge on thege lands and 
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that the certificate must be issued subject to the judgment 
as a lien or charge. The statutes showed a definite inten- 
tion on the part of the Legislature that the registered judg- 
ment shall charge all the lands of the judgment debtor in 
the district in which it is registered, though the right to 
enforce the charge or lien remains in abeyance and cannot 
be enforced against such of his lands as come within the 
description of lands that are " exemptions " under section 
12 of " The Judgments Act." 

The petitioners were entitled to an order according to 
the prayer of their petition and they were also entitled to 
the costs incidental to the filing of the caveat and of the 
proceedings in Court. 

GREY 

V. 

MANITOBA AND NORTH-WESTERN RY. CO. 
April 17, 1895.] [Killam, J. 

Debenture holder's action — Foreclosure or sale of a railway — Cesti que 
trust need not be parties where trustee brinj^s action — Foreclosure of 
a railway partly out of jurisdiction of Court. 

The plaintiffs sued as mortgages, in trust for bond- 
holders, of defendants' railway, and of its tolls and reve- 
nues, for a sale of the property, and, in the meantime, for 
a receiver. 

The defendant Company, by the mortgage on which 
the plaintiffs sued, conveyed to the plaintiffs 180 miles of 
the railway under the description of the first division. 

By the answer an objection for want of parties was 
taken, the non-joinder of the bond-holders, for whose bene- 
fit the mortgage was made. 

Ewartj Q.O., and Wilson for plaintiffs. 

TuppeTy Q.O., and Phippen^ for defendants. 
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That a mortgagee trustee can sue by himself without 
joining the cesti que trustent, Fraser v. Sutherland^ 2 Gr. 
442. An objection to a decree for sale was raised by evi- 
dence showing that Langenburg, the terminal point of the 
mortgaged division and the last 9^ miles of that' division, 
were situated in the North-west Territories and not within 
the territorial jurisdiction of this Court. 

Held^ 

That the defendant Company was not precluded from 
raising, without pleading it, the objection that a portion of 
the mortgaged property was beyond the territorial juris- 
diction of the Court. It would not have been a case for a 
technical plea to the jurisdiction. 

The onus was upon the plaintiffs, where a portion of 
the mortgaged property might or might not be situated 
within Manitoba, to show that all of it was so, if this Court 
could not exercise jurisdiction in respect of the portion 
without the Province. The Court of Chancery in England 
has, from a very early date, entertained suits of various 
kinds relating to real property situated in other countries 
and there can be no doubt of the jurisdiction of this Court 
to do so in many cases. Henderson v. Bank of Samiltony 
28 S. C. R. 719 ; Norris v. Chamhre, 29 Beav. 246. The 
Court of Chancery in England will decree foreclosure of a 
mortgage of lands abroad, where the mortgage was made 
in England and the mortgagor resided there. Paget v. 
Ede, L. R. 18 Eq.'llS. The jurisdiction of this Court to 
decree a sale, under a mortgage, of lands within the Pro- 
vince is unquestionable. The only difficulty in the present 
case, was in the nature of the property. The portion of the 
railway in Manitoba, or any portion less than the whole 
mortgaged division could not be considered to be a " sec- 
tion " within the meaning of s. 278 of The Railway Act 
and could not, therefore, be sold separately. But the jur- 
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isdiction to administer the portion of an estate within the 
country of the /orwm may draw with it jurisdiction to ad- 
minister also the portion situated abroad. In re Orr- 
Ewing, 22 Ch. D. 456. 

As to the appointment of a receiver, the fact of a por- 
tion of the mortgaged property being without Manitoba 
can be no bar. Houlditch v. Marquess of Donegal^ 2 CI. & 
F. 470 ; Bunhury v. Bunbury, 1 Beav. 818. 

Decree made continuing the receiver and directing the 
usual inquiries as in an ordinary suit for sale under a mort- 
gage, showing, however, that the conditions of the power 
of sale contained in the mortgage deed were to be com- 
plied with before sale. 

STOVER V. MARCHAND. 
ApiaL 27, 1895.] [Killam, J. 

Mortgage barred by Statute of Limitations, 

The plaintiff sued as assignee of a mortgage of lands 
made by Francois Marchand dated 2 April, 1883, for 
foreclosure aud possession. The principal and interest 
secured fell due on 1 Jan., 1884, and nothing had been 
paid on account of principal or interest. Marchand, the 
mortgagor, died intestate on 1 October, 1884, leaving a 
widow and two children, who were in possession and 
entitled to the equity of redemption. Defendants disputed 
the right of Francois Marchand to any interest in the lands 
or to incumber them and set up title in themselves under a 
patent from the Crown ; they also pleaded the Statute of 
Limitations. The evidence showed that Francois Marchand 
was in actual possession of the lands at the date of the 
mortgage and thereafter until his death and that since that 
date the defendant Marie Marchand had remained in pos- 
session by herself or her tenants. The land was unpatented 
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when the mortgage wae made and so remained until 31 
May, 1886, when the patent issued in favor of the widow 
and two children. 

Patterson and Baker for plaintiff. 

Hough, Q.C., for defendant Marie Marchand. 

Wade for infant defendants. 

jffeid— 

That the right of action was harred hy The Real Prop- 
erty Limitations Act, 46 and 47 Vic, c. 26, R. S. M. c. 89, 
88. 4, 24. It appeared immaterial whether it was the 
fourth or twenty-fourth section which applied. The view 
taken by the Chancery Divisional Court in Ontario, in 
Fletcher v. Rodden, 1 0. R. 166, that such a suit was one 
for the recovery of land was a correct one. The mortga- 
gee's right to bring this suit first accrued in January, 1884, 
and his right to receive the mortgage money first then 
accrued ; the bill admitted that there had been no pay- 
ment of principal or interest. 

Bill dismissed with costs. 

WATEROUS ENGII^^E WORKS CO. v. WILSON. 
Mat 2, 1896.] [Killam, J. 

A foreign corporation having assets in Manitoba, but not having taken 
out a licence is not liable to give security for costs. 

Motion for security for costs in a suit in equity. The 
plaintiff Company was described in the bill of complaint as 
of the town of Brantford, Ontario, an incorporated Com- 
pany duly licensed to carry on business in Manitoba. 
Defendants filed an afiidavit showing that plaintiffs had 
not obtained a license to do business in Manitoba under 
chap. 24 R.S.M. and amending Acts. 
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In reply it was shown that the Company was incor- 
porated under a Dominion charter about 1874, which 
authorized it to carry on business in any province or part 
of Canada ; for the last 13 years the Company had had 
and it still had a branch of its business in this Province ; 
that the Company owned lands in Winnipeg valued at 
39000 free from incumbrances and had within the Pro- 
vince assets liable to execution and unincumbered to the 
value of at least $35,000. 

Sutherland for plaintiffs. 
Clark for defendant. 
Held— 

That, apart from the question whether this Company, 
even though without a Provincial license to carry on its 
business in Manitoba, is to be deemed a non-resident, the 
possession by it of the real estate described would be a 
complete answer to the application. 

Application dismissed with costs. 



IN THE COUNTY COURT OF WINNIPEG. 



FERGUSON V. JOHNSTONE. 

April, 22, 1895] [Walkbr, Co. J. 

Common carriers-Carrier of goods for hire — Liability of a man hiring 
chattels for loss of goods. 

This was an action brought by the plaintiff against the 
defendant, who in 1893 owned a moving van in the City 
of Winnipeg, for damages for loss of certain household 
goods of the plaintiff which were being moved on defend- 
ant's van. 
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The evidence showed that the plaintiff who keeps a 
hook store on Main street, Winnipeg, on or ahout the sixth 
day of IsTovemher, 1893, called up the defendant's house 
by telephone and left instructions with defendant's wife to 
have the defendant send to his, the plaintiff's, place of 
business at 2 p. m. that day his moving van and one extra 
man. This the defendant did and the evidence of the 
plaintiff showed that the men were taken by him or under 
his instructions to the house where his household goods 
were situated and he instructed them to deliver a certain 
portion thereof at a house on Bannatyne street which the 
men did, and upon their return he gave them two packing 
cases filled with bedding, silverware, etc., and one child's 
chair with instructions to leave them at Tees & Persse' 
warehouse. 

The men returned to the defendant and reported two 
hours as the time occupied by them in moving the furni- 
ture. For this time the defendant subsequently billed the 
plaintiff, and the amount was paid the defendant by the 
plaintiff. 

The plaintiff first made enquires at Tees & Persse' 
warehouse for the goods about the middle or latter part of 
July, 1894, when he was informed that the goods were not 
there and had never baen in their warehouse. 

The plaintiff brought this action to recover damages 
for non-delivery of the goods at Tees & Persse' warehouse, 
alleging in his particulars of claim that the defendant was 
a carrier of goods for hire. 

The evidence showed that the men employed upon the 
delivery van at that time had previous to this action being 
commenced left the province ; one going to some point in 
the North-West Territories, and the other to the eastern 
portion of the Province of Ontario, and that the defendant 
had used every diligence to have the evidence of these men 
obtained for the trial, but had failed to get their evidence. 
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The defendant and his wife were called for the parpose 
of showing that they never received the goods. 

Elliott for plaintiff. 

Hastings for defendant. 

Meld- 

1. That the defendant was not in 1898 by reason of 
having a moving van for hire, " a common carrier." 

2. That the contract made by the plaintiff with the de- 
fendant as above set out was not such a contract as con- 
stituted the defendant " a carrier of goods for hire," biit 
that it was a hiring of a chattel for the time being by the 
plaintiff from the defendant. 

Verdict for defendant. 



THE 

Western Law Times Reports 



MANITOBA. 



IN THE QUEEN'S BENCH. 



TIE CUDDY. 
May 14, 1895. J [Bain, J. 

Municipal law— Mandamus lo clerk lo futnish copies of council* s reso- 
lulions lo ralepayer who offered lo pay for same. 

Application by a ratepayer v^alling upon the clerk of 
the municipality to show cause why a mandamus should 
not issue against him, commanding him as such clerk to 
furnish the ratepayer with copies of two resolutions passed 
by the Council, on payment of the proper fee therefor. 

Jffowellj Q, C.J and Haney for applicant. 

Hagelj Q. C, and Thomson for Cuddy. 

That the rule nisi be made absolute. The duty of the 
clerk to allow inspection and to furnish copies was purely 
ministerial and he had no discretion in the matter. It was 
a duty that was properly enforceable by mandamus. The 
imposition of a fine on the clerk under 56 Vic. c. 28, s. 4, 
might not afford the applicant a beneficial or effectual 
remedy and that provision should not prevent the Court 
from granting a mandamus where that would be the only 
effective remedy. Rule made absolute without costs. As, 
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since the rule nisi was granted the applicant had obtained 
the information he wanted from the clerk, it was ordered 
the writ itself should not be issued without a further order. 



LAW V. NEARY. 
May 14, 1896.] [Bain, J. 

Practice — Summary judgment — Payment into couft to be allowed 
to defend. 

Appeal from the referee from an order giving defend- 
ant leave to defend on condition that within one week 
from the date of the order he should pay into Court 
$613.80 ; defendant appealed against the order in so far as 
leave to defend was made conditional upon the payment of 
the sum mentioned into Court. 

Plaintiff sued to recover a balance of $1718.80 for goods 
sold and delivered. Defendant swore he had a good de- 
fence on the merits, that there was an overcharge in 
plaintiff's account and claimed a set off; he also stated 
that he gave plaintiff an order upon a Loan Co. which he 
accepted, upon which some moneys had been paid to plain- 
tiff. The defendant was credited on the indorsement on 
the writ with $300 paid on account and received by the 
plaintiff from the Loan Co. on the order, but from the 
defendant's examination it appeared he had since cancelled 
the order given the plaintiff, so he could have no defence 
of any kind founded on that order ; his examination 
showed also that it was far from clear that he had a valid 
defence or claim against the plaintiff in respect of the over- 
charges or set-off. As to at least $613.80, the defendant 
could have no valid defence, and the referee might have 
let the plaintiff have judgment for that amount and given 
leave to defend for the balance, but defendant desired to 
defend for the whole amount^ and the referee allowed him 
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to do SO on giving security and in fixing the amount, he 
was apparently guided by the amount of the claim for 
which the plaintiff in any case would be entitled to 
recover. 

Pitblado for plaintiff. 

Elliott for defendant. 

Held— 

That the appeal must be dismissed with costs; the 
costs to be costs to the plaintiff in any event. 

Under A. J. Act, s. 82, the referee had jurisdiction to 
make the leave to defend conditional, and there was no 
reason shown that would justify interfering with the dis- 
cretion he had exercised. English Judicature Act, Order 
XIV, rule 6; Rotheram v. Pnest, 49 L. J. C. P. 104. and 
Oriental Bank v. Fitzgerald, W. K 1880, 119. 

GOGGIN V. KIDD. 

Taylor, C. J. 
May 15, 1895.] Full Court — Dubuc, J. 

Bain, J. 

Husband and wife — A lease of mortgaged lands by a loan company to the 
wife, of lands in which the equity is still in husband does not protect 
crop against husband*s creditors, when husband takes part in work- 
ing same. 

Interpleader to try the question of ownership of grain 
seized by the sheriff under executions against William 
Goggin ; claimed by the wife against the execution credit- 
ors. The husband owned and farmed the lands up to the 
fall of 1893, when he was heavily involved, executions 
were in the sheriff's hands and chattel mortgagee covered 
most of his stock, implements and crop. The Trust and 
Loan Co. held mortgages on the land, on which interest 
was in arrear, and served the husband with notice that 
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they would take possession unless the arrears were paid. 
The wife then took a lease from the company's agent of the 
farm and proceeded to work the same ; she also had a 
written agreement with her husband to work for her at |20 
a month, she hired other men and looked after the farm 
generally. When the wife undertook to farm for herself 
she had no means of her own. Most of the crop that was 
claimed was grown on land that, in the fall before, had 
been ploughed and prepared for seed by her husband and 
some of the seed from which the crop was grown belonged 
to him. After the wife had leased the land she and her 
husband and their family continued to live on the home- 
stead, and the actual farm work was done for the most 
part by the husband and two men who had worked for 
him before the cases were made to the wife ; though the 
husband only worked for part. of the time, as during the 
summer he was away training horses, and again in the fall 
he travelled with a threshing outfit. 

The case was tried before Killam^ J"., who entered a 
verdict for the plaintiff, the wife, he held that she had 
obtained an interest in the land which was her separate 
property, and the farming operations had been carried on 
as her separate occupation. 

Defendants appealed. 

Cooper^ Q. (7., and Barrett for plaintiffs. 

Culver, Q. C, for defendants. 

Held— 

That the verdict entered for the plaintiff should be set 
aside and a verdict entered for defendants with costs. 
(Dubuc, J.J dissenting.) 

Looking at all the circumstances of the case and the 
terms of the lease, it might be said that the company's 
agent was merely making use of the company to enable the 
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husband to transfer the lands to the wife with the object 
of defrauding his creditors. 

Even if the wife did acquire an interest in the lands 
that was her separate property, it was still necessary for 
her to prove that she had farmed the lands as her own 
occupation separately from her husband. The evidence 
was not sufficient to establish a separate occupation ; it 
suggested the suspicion that the wife assuming to carry on 
the farm was colourable and little more than nominal, and 
that the husband had a part in the conduct and manage- 
ment as well as in the manual work of the farming opera- 
tions of which the grain in question was the proceeds, and 
the plaintiff had not proved her right to the same. 



CREDIT FONCIER v. SCHULTZ. 

Taylor, C.J. 
May 18, 1894.] [Full Court — Killam, J. 

Bain, J. 

Demurrer— A judgment creditor who claims a lien under a ceftificaie of 
a decree must shew that he comes within the words of the statue aud 
has such a dectee. 

Appeal from decision o{ Dubuc, J"., ante 16. 

Howell^ Q. C, and Huggard for plaintiff. 
Tapper^ Q. C, and Phippen for defendant. 

Application by way of re-hearing granted with costs, 
the order in the Court below reversed and the demurrer 
allowed with costs. There was no allegation whatever 
that the decree, of which a certificate was registered, was 
a decree ordering money, costs, charges or expenses, to be 
paid. That the bill which was on behalf of the plaintiffs, 
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as individual creditors, did not allege the registration of 
any judgment or of a decree ordering the payment of 
money was sufficient to make it defective. 

It was contended on behalf of the plaintiffs, that not- 
withstanding the insufficient allegations of a lien or charge 
the bill made a sufficient case for setting aside the deeds as 
fraudulent, but as it was not filed on behalf of the plaintiffs 
and all other creditors, this contention was held untenable. 
Beese River Mining Co. v. Atwell^ L. R. 7 Eq. 347 and 
Longeway v. Mitchell^ 17 Gr. 190 explained. 

REGINA V. GOLDSTAUB. 

Taylor, C. J. 
May 18, 1896. J ' [Full Court— Dubuc, J. 

Bain, J. 

Crown case reserved— Criminal law — Concealing one^s own goods for a 
fraudulent purpose is an indictable offence. 

The prisoner was tried on an indictment containing 
three counts, two of setting fire to a building and thirdly 
with having unlawfully concealed a large number of goods 
specified in the indictment, being goods capable of being 
stolen, and being the property of the prisoner for a fraudu- 
lent purpose, to wit, for the purpose of obtaining from 
certain insurance companies, insurance moneys upon the 
goods as if they had been destroyed by fire, and of then 
keeping the goods for his own use. 

The prisoner was found not guilty upon the first two 
counts but was convicted upon the third count subject to 
the opinion of the Full Court, upon a question reserved. 
The goods in question were inanimate and movable things, 
the absolute property of the prisoner, part of his stock in 
trade, and of the property insured by the insurance com- 
panies. These companies had not any property or interest 



1896. MMBS MPOBTS. 64 

in the goods, or in any of them, save as such insurers. The 
Judge found that the prisoner concealed the goods with 
the intent of keeping them for his own use, and of obtain- 
ing from the insurance companies the full amount of the 
insurance moneys ; and he found as a fact that the purpose 
of the prisoner was a fraudulent purpose. 

The question reserved for the opinion of the Court was : 
Was the prisoner, under the circumstances, guilty of an 
indictable offence under the 354th section of The Criminal 
Code, 1892?* 

The question was raised on behalf of the prisoner : Can 
a man be convicted of concealing his own goods under this 
sec. 854 ? It was urged that the words " takes, obtains," 
refer to the goods of another, and therefore the other 
words '' removes or conceals " must do so also. 

Maclean for the Crown. 

Hagel^ Q. C, and Elliott for the prisoner. 

Held— 

That the question must be answered in the affirmative 
and the conviction sustained. The section was intended to 
cover every case, the case of another's goods, and the case 
of the owner's own goods. The terms were certainly wide 
enough to do so. The words at the end of the section, 
" anything capable of being stolen," do not mean anything 
capable of being stolen by the accused. They seem to 
indicate that this particular section refers to and includes 
anything which comes within the definition given in sec. 
308. The Judge found that the concealment of the goods 
was for a fraudulent purpose so that even if the conceal- 
ment was in itself an innocent act, the intent and purpose 
being criminal, the act became criminal. Scholefield^s case^ 
Cald 397 ; Rex v. Sutton, 2 Str. 1074. 

* ** Every one is guilty of an indictable offence, and liable to two 
years imprisonment, who for any fraudulent purpose takes, obtains, re- 
moves or conceals, anything capable of being stolen. 
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INMAN V. RAE. 

Bamsat, Claimant. 
May 18, 1896.] [Bain, J. 

Interpleader issue — Chattel mof tgage — A chattel mortgage in which the 
affidavit was duly sworn but the signature of the commissioner was 
not signed to the affidavit on the copy filed ^ is void as against 
execution creditors. 

Appeal from a county court judge. In an inter- 
pleader issue Bamsey claimed the goods in question as 
against the execution creditor under a chattel mortgage 
made by the judgment debtor to him dated 20 Jan. 1894. 

The affidavit of execution of the mortgage on the copy 
filed was filled in and signed by the subscribing witness 
bat the jurat was not signed by a commissioner. The 
witness was sworn before a commissioner, but by an over- 
sight he did not sign the jurat, on one of the duplicate 
copies. Both copies were sent to the clerk who indorsed a 
certificate of filing on both ; he returned one to the claim- 
ant, or his solicitor, and retained the other, which happened 
to be the one without the signature of the commissioner. 
There was no delivery or change of possession of the goods. 

The county court judge held the mortgage was valid 
and entered a verdict for the claimant ; and the execution 
creditor appealed, claiming the chattel mortgage was void 
and had not been filed in the manner required by the 3rd 
section of The Bills of Sale Act, R. S. M., c. 10. 

Ewart^ Q. C, for execution creditor. 

Culver, Q. C, for claimant. 
Held— 

That the appeal must be allowed with costs ; the verdict 
set aside and a verdict entered for the execution creditor 
with costs. 
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The written statement of the witness could not be con- 
sidered to be an affidavit even though he had sworn to its 
truth before a commissioner. The signature of the person 
having authority to administer the oath is an essential part 
of an affidavit. The mortgage did not comply with the 
requirements of the statute; that being the case the 
execution creditor was entitled to the advantage the statute 
had given him. Nesbitt v. Cock, 4 A. R. 200 ; Rqff v. 
Krecker, 8 M. R. 230. 

The requirements of the statute as regards the formali- 
ties of execution and registration must be closely and par- 
ticularly observed. Ford v. Kettle, 9 Q. B. D. 137; Robson 
V. Waddell, 24 U. C. R. 674; Farmers & Traders Loan Co. 
V. Conklin, 1 M. R. 181. 



WOOLLACOTT 

V. 

WINNIPEG ELECTRIC STREET RAILWAY CO. 

Taylor, C. J. 
May 18, 1895.] [Pull Court— Killam, J. 

Bain, J. 

THal by jury— Although a judge is empowered only under the statute to 
to try questions of fact^ yet power to assess damages is implied and a 
jury is not required. 

Appeal from decision of Dubuc, J. 

Perdue for plaintiff. 

Munson, Q. C, for defendants. 

Appeal dismissed with costs. The onus rested on the 
plaintiff of showing that the case should be tried by a jury 
rather than a judge ; the order should not be made unless 
some substantial reason is shown for it. Case v. Laird, 8 
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M. R. 461. The plaintiff failed to show any such reason 
here. It was ohjected that as a judge is only empowered 
to try questions of fact under the statute, this did not em- 
power the judge to assess damages, and hence mast be 
assessed by a jury. Held not tenable. 

Per Killam, J., considering that there was nothing in 
the subject matter of the suit calling for the judgment of 
a jury rather than that of a judge ; that there is a tend- 
ency on the part of jurors, in such a case as this, to be 
swayed by feelings of sympathy for the plaintiff rather 
than by impartial judgment, that new questions of law 
would not improbably arise at the trial and that the case 
for the applicant was weak, he concurred that the appeal 
should be dismissed. 
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IN THE SUPREME COURT OF THE N.W.T. 



Northern Alberta Judicial District. 



BARTON V. SWAN ET AL. 
February 18, 1895.] [Rouleau, J. 

Practice^* One days notice * is ftot a clear day— -Appointment served 
twenty-four hours before constitutes a day, 

A bill of costs of one of the defendants, Charles W. 
Martin, was delivered to the plaintiff's advocate, with 
notice of appointment to tax on the following day, en- 
dorsed. Owing to inadvertence, the notice was overlooked 
till late in the day appointed for taxation and on commu- 
nication by the plaintiff's advocates with the defendant 
Martin's advocate, a member of the firm informed the 
plaintiff's advocate that the bill had been taxed ex 'parity 
and led the plaintiff's advocate to infer that nothing fur- 
ther had been done. But the bill of costs had been closed, 
judgment entered and execution issued. The receivers to 
the suit, who had to pay the bill of costs, were not served 
with notice. The evidence further showed that the prae- 
cipes for entry of judgment and other documents had been 
signed and endorsed by only one member of the firm of 
advocates acting for the defendant Martin (the other mem- 
ber having been suspended from practice). Although the 
firm was on the record as advocates for the defendant Mar- 
tin and no notice had at any time been given of change of 
solicitors. This was an application by summons on the 
part of the plaintiffs to set aside the taxation of the said 
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bill of costs, the certificate of the taxation and judgment 
entered in favour of the said defendant against the plain- 
tiff, and the writ of execution thereon, on the grounds : 1. 
That no proper or sufficient notice of taxation had been 
given. 2. That judgment for the said taxed costs was 
entered prematurely on the 26 June, 1896, or in the alter- 
native that the said judgment was not dated as of the day 
on which the requisite documents were left with the Clerk 
of the Court for the purpose of such entry. 3. That no 
praecipe to enter the said judgment or to issue the said 
executions signed by or on behalf of the advocates of the 
said Charles W. Martin, or by himself, was filed for that 
purpose, and that the said executions were endorsed by an 
advocate not on the record. 

McCauly Q.C., for plaintiff. 

McCarthy^ Q.C., for defendant C. W. Martin. 
Judgment — 

This is a summons on the part of the plaintiff to set 
aside the taxation of the bill of costs of the defendant 
Charles W. Martin, had herein on the 26 day of January, 
1896, and the certificate of taxation, the judgment entered 
in favour of the said Charles W. Martin against the plain- 
tiff and the writ of execution thereon. 

The first ground is that no proper or sufficient notice 
was given to the plaintiff of said taxation. 

The notice of taxation of the the bill of costs was given 
on Friday, the 26 day of January, 1896, and the bill of 
costs was taxed the next day. 

Sec. 627 of the Judicature Ordinance says that " one 

day's notice of taxing costs shall be given by the 

advocate of the party whose costs are to be taxed to the 
other party or his advocate, in all cases where a notice to 
tax is necessary." 

It is contended by the plaintiff that " one day's notice" 
means one clear day, notwithstanding the provision of Sec. 



1®^- TIMBS RBPORTS. 69 

552 of the '^ Judicature Ordinance," which declares that 
" In any case in which any number of days are not ex- 
pressed to be clear days, is prescribed in this Ordinance, 
the same shall be reckoned exclusively of the first day and 
inclusively of the last day." 

In support of this contention the plaintiff cited In re 
Railway Sleepers^ Supply Co.^ 29 Ch. Div., 204, where it 
was held that " The interval of not less 'than fourteen days 
which under Sec. 51 of The Companies Actj 180i2^ is to 
elapse between the meetings passing and confirming a 
special resolution of a company is an interval of fourteen 
clear days, exclusive of the respective days of meeting." 
In order to understand thoroughly the purport of the 
judgment of the Court, let us apply to our rule the same 
words as to the enactment of the " Companies Act, 1862," 
"The interval of not less than one day is to elapse between 
the notice of taxation and the taxation of costs." If such 
was the language of our Judicature Ordinance, there would 
be no doubt in my mind that a clear day should elapse be- 
tween the notice of taxation and the taxation of costs. 
That resumes all the reasons given in the judgment cited 
above. But I am not left only to draw inferences from the 
reasons given by the learned Judges in that case, I find two 
decisions exactly ad rem with the question under considera- 
tion. 

Edmunds v. Cates^ 4 M. A W. 66, decided that " it is 
necessary to give twenty-four hours' notice of taxing costs. 
Notice of taxation given before 9 o'clock p.m. of one day 
for the day following at 12, is one day's notice within the 
meaning of the rule of Court" 

In the case of Grant v. McKenzie^ 16 L. J. Ex. 256, 
the same objection was taken as the objection taken in thif> 
case, to wit, to set aside the taxation of costs on the ground 
of insufficiency of the notice, and there it was decided that 
" A notice of taxation, dated the 28 of February, to attend 
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the following day, left at the office of the plaintiffs' attor- 
ney, between seven and eight o'clock of the evening of the 
24, is a sufficient notice." I must add also, that the facts 
of this case are to a great extent similar to the facts of the 
case submitted to me. Billing had obtained a rule calling 
on the defendants to show cause why the Master should 
not review his taxation of costs herein, on the ground that 
there was not sufficient notice of taxation. It appeared on 
the affidavits that the following notice, viz.: "Take notice 
that I shall attend to tax the costs herein to-morrow at 12 
o'clock, dated the 23 of February, 1847," was on the 24 of 
February, 1847, put through the door of the office of the 
plaintiff's attorney about half-past seven in the even- 
ing, there being no one at the office at that time, &c. 
Cause was shown and Pollock, C.B., and Alderson, B., up- 
held that notice sufficient, as above stated. According to 
the above authorities, there is no doubt in my mind that 
the notice of taxation given in this case is sufficient. As 
to the other objections taken, it is admitted that they are 
very technical, and if I were convinced that there was a 
very grave injustice done, I would probably take them into 
consideration, but as nothing of the kind appears, except 
that perhaps the defendant's advocate might have shown 
a little more courtesy to the plaintiff's advocates, I will 
not under the circumstances entertain them. 

The summons is discharged without costs. 

McCarthy v. tea vis. 

March 22, 1895.] [Scott, J. 

I^actice— Discovery— Affidavit instead of oral evidence to prove /ofmal 
matters— Commission — Evidence — Under what circumstances abroad 
an order will be tnade to take same by commission. 

In a libel suit the plaintiff sought to prove by affidavit 
the mailing in the City of Winnipeg, to the defendant, of 
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certain documents which the defendant, upon his examina. 
tion under section 187 of the Judicature Ordinances, denied 
having received. The plaintiff contended that it was 
necessary to prove mailing in order that he might give 
secondary evidence at the trial. The defendant in oppos- 
ing the application alleged that he bona fide requested the 
production for cross-examination of each witness called hy 
the plaintiff. The action is one for libel, and is founded 
upon statements alleged to be contained in the documents. 

Held— 

1. That such an affidavit should not be allowed to be 
used at the trial if objected to. Patterson v. Wooley^ 46 
L. J. Ch.414. 

2. That section 212 of the Judicature Ordinances relates 
only to evidence in use at the trial, and such proof could 
could not be so made in order to prove such circumstances 
as would be on cross-examination of the defendant, to com- 
pel him to disclose their contents. Ellis v. Bobbins^ 50 L 
J. Ch. 512. Dismissed with costs to the defendant in any 
event. 

Afterwards the plaintiff applied to issue a commis- 
sion to take the evidence of Molyneux St. John and other 
parties connected with the Free Press the defendant oppos- 
ed this. It was pointed out that the plaintiff did not shew 
any attempt made by him to procure the attendances of 
the witnesses referred to at the trial. In opposing the ap- 
plication the defendant swore that he believed it necessary 
in the interests of truth and justice that the evidence 
sought to be taken by commission should be given orally 
at the trial, that the witnesses sought to be examined here 
interested in assisting the plaintiff in establishing his case 
and the expense of a commission would be equal to 
the expense of bringing the witnesses to the trial. He 
also set out that it was difficult for him to instruct counsel 
properly by correspondence. 
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Held— 

That an order for commiBsion should be made, and that 
from the nature of the evidence sought to be obtained, from 
the witnesses referred to, there was no very strong reason 
why the evidence should not be obtained under a commission 
instead of being given in an open Court, and that there 
should be no difficulty in instructing counsel although 
it would always be more satisfactory to the defendant to 
have the plaintiff's witnesses examined in open Court. 

The learned Judge further said : — In Lawson v. Vacu- 
um Brake Co., 2 Ch. D. 137, which was an action to set 
aside as fraudulent, a certain arrangement made between 
two companies, an application was made by the plaintiff 
for the issue of a commission to Chicago to take the evi- 
dence of one Teomans, who was manager of both compan- 
ies and took an active part in the management complained 
of, but had since become friendly to the plaintiff, though 
the statement of claim charged that he was an accomplice 
in the fraud complained of. The Court of Appeal held 
that the commission should not issue because the testimony 
of such a witness should be given in the Court at trial and 
it was not clearly shown that his attendance at the trial 
could not be procured. 

Cotton, L. J.y at page 143, says : " It is most desirable 
^' that such a witness should be examined in open Court. 
" If, however, it could be shewn that he could not be in- 
"duced to come here or that the plaintiff could not 
" reasonably be expected to bring him here, I think it 
" would be right to give leave to examine him abroad, and 
" would be for the Court or jury at the trial to determine 
" how far the weight of this evidence was affected by their 
" not having seen or heard him. But I think that in a 
" case of this sort, where it is important that the witness 
'^ should be examined in Court, a heavy burden lies on the 
^' party who wishes to examine his witnesses abroad to 
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^^ Bhew clearly that he cannot reasonably be expected to 
" come here." 

I do not deduce from this decision that in all cases 
where it is sought to examine a witness out of the jurisdic- 
tion, the applicant must show that an attempt has been 
made to procure the attendance of the witness at the trial 
and that such attendance cannot be procured. I think it 
only decides that this must be shown only in case where, 
from peculiar circumstances or from the nature of the 
evidence sought to be obtained, the Court is of the opinion 
that the witnesses should be examined in open Court, and 
this view is supported by the judgment of the Divisional 
Court in Cock v. Alcock^ 21 Q. B. D. In that case the 
plaintiff applied for a commission to Norway, to take the 
evidence of witnesses who were in his employment there 
and under his control. The Divisional Court held that he 
was entitled to the commission though it was not shewn 
that he could not bring the witnesses to the trial, and this 
holding was afterwards sustained by the Court of Appeal. 

Order for commission. 

KING V. ANDERSON. 
May 10, 1896.] [Roulbau, J. 

Practice — Embarassing statement of defence. 

The plaintiffs by the statement of claim set out that 
certain lands of one Sproule had been advertised for sale by 
the sheriff under executions lodged by them — that the de- 
fendant had subsequently lodged an execution against same 
lands; and in paragraph 7, that "The Creditors Belief 
Ordinance came into force on the first day of January, 1894, 
and the defendant claims that by virtue thereof she is 
entitled to share in the distribution of the moneys to be 
realized by the sale, &c." Plaintiffs prayed for a 
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declAration that defendant was not entitled to share, &c., 
and that Creditors Belief Ordinance, so far as it dealt with 
executions against lands, was ultra vires. 

Paragraph 7 of statement of claim was answered by 
the defendant as follows : 

'^ 8. The defendant farther says that she did not at any 
time claim to be entitled to share in the distribution of 
moneys to be realized by the sale of the lands 
under the plaintiffs' executions, Ac." 

On motion to strike out paragraph 8 of the statement 
of defence as embarrassing : 

McCaul, Q. C, for plaintiff. 

McCarthy^ Q. C, for defendants. 

Held,— 

That the paragraph was not a specific denial, but 
avoided the point of substance, viz., whether the defendant 
now asserted such claim ; and was embarrassing. Leave 
to amend. Costs to plaintiffs in any event. 
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ROGERS 

V. 

COMMERCIAL UNION ASSURANCE CO., El AL. 

June 6, 1895.] [Killam, J. 

Fire insurance — An award is conclusive even if one of the arbitrators 
relies on the experience of a stranger to the arbitration. 

On the trial of several interpleader issues directed to 
determine to whom should be paid any moneys owing by 
the defendant Companies, the plaintiff sought to give 
evidence of the value of some of the goods included in the 
policies which had been destroyed. Defendants showed 
that plaintiff had entered into a special agreement with all 
the Companies for an arbitration to settle the amount of 
liability, if any. By this agreement two arbitrators were 
appointed and an umpire, but the latter objected to act on 
account of want of knowledge of the goods — furs — destroy- 
ed, and an expert was called in, who made a valuation of 
the goods damaged, but not entirely burned, which valua- 
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tion was approved and signed by the two arbitrators and 
the umpire. The Company's arbitrator and the umpire 
agreed upon an estimate as to the value of the goods which 
had been entirely destroyed and an award was prepared 
and signed by the Company's arbitrator and the umpire, 
but the plaintiff's arbitrator would not sign same. 

Hagel^ Q. C, and Elliott for plaintiff. 

Mulockj Q. C, MunsoTij Q. C, Richards and Bradshaw 
for defendants. 

ITeldr^ 

That the award was binding, notwithstanding that an 
expert had been called in to determine upon valuations 
and that the arbitrators and umpire had accepted his 
estimate ; and that no evidence should be received to show 
that the plaintiff's loss was greater than the amount shown 
by the award. 

MARTIN 

V. 

NORTHERN PACIFIC EXPRESS CO. 

Taylor, C. J. 
JuNB 8, 1895.] [Full Court — Dubuc, J. 

ElLLAM, J. 

Losi money — Physical possession necessary to zfesi money whete receipt 
is given what necessary — Performance of conditions precedant in an 
Express Company^s receipt. 

Appeal from a decision of Bain, J., ante p. 21. 
Verdict for plaintiffs affirmed and appeal dismissed with 
costs, Killam, J., dissenting. 

Ewartj Q. C, and Wilson, for plaintiffs. 
Howell, Q. C, and Machray, for defendants. 

The fourth condition of the contract in the receipt 
book provided that the Company " shall not be liable for 
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any claim, # # * unless such claim is presented in 
writing within 60 days from the date of loss or damage in 
a statement to which a copy of this contract shall be 
annexed." The plaintiffs did, within 60 days, serve upon 
the defendants a demand for the return of the $2000 which 
defendants had received, but it had not, in accordance 
with the condition, a copy of the contract annexed. 

Per Killamy J. The condition was not fulfilled. For 
this reason the verdict should be set aside and a non-suit 
entered. 

NORTHWEST COMMERCIAL TRAVELLERS AS- 
SOCIATION 

V. 

LONDON GUARANTEE AND ACCIDENT CO. 

Taylor, C. J. 
June 8, 1895.] [Full Court — Dubuc, J. 

KiLLAM, J. 

Appeal from decision of Bain, J. Verdict for plaintiffs 
afirmed and appeal dismissed with costs. 

Howell, Q. C, and Mulock, Q, C, for plaintiffs. 

Culver J Q. C, and Cameron for defendants. 

VIVIER V. VILLENEUVE. 
June 22, 1895.] [Dubuc, J. 

/^eal Property Act — Statutes of Limitation — Disability during absence 
from Manitoba— Possession adverse. 

Issue under the Real -Property Act to determine the 
ownership of lot 59 of the parish of St. Francois Xavier 
Plaintiff claimed by possession and defendants showed a 
complete paper title. 
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It appeared from tke evidence that the plaintiiF had 
been for over 25 years living with her family on the end of 
the lot fronting on the Assiniboine River, and cultivated a 
small garden near the house. For about a quarter of a mile 
from the river the lot was wooded and plaintiff had cut the 
wood for use at the house and for sale. On one occasion 
she permitted a man to cut hay on the outer two miles and 
thus seemed to exercise some control over the whole of the 
lands. 

Plaintiff claimed title by possession under The Real 
Property Limitation Act, R.S.M. c. 89, s. 4. 

The lands were sold for arrears of taxes for 1890 and 
1891, but in an issue under The Real Property Act the tax 
sale deed was declared invalid and the grantee afterwards 
executed a quit claim deed in favor of defendants. 

Defendants claimed that under section 188 of the Assess- 
ment Act, R. S. M. C. 101, the tax sale deed executed 
by the municipality in favor of the purchaser in 1893 had 
the effect of vesting the lands absolutely in the grantee 
and of interrupting the period of statutory limitation by 
possession. 

Munson, Q. C, for plaintiff. 

Coutlee and Wade for defendants. 

ITeldr^ 

That as the deed was declared invalid it could not have 
that effect, admitting that the period during which the 
plaintiff occupied the lands had been quite sufficient under 
the statute to entitle her to claim title by possession, there 
was the further point urged by defendants that they came 
within one of the exceptions and disabilities mentioned in 
sec. 35 of the act, viz.: absence from Manitoba. 

One witness stated that the two defendants to whom he 
conveyed the lands lived in Montreal, and the secretary- 
treasurer of the municipality stated that the lands were 
assessed to defendents as of Montreal. 
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Heldr— 

That the absence of the defendants from the province 
was sufficiently shown to prevent the operation of the 
statute, and the verdict should be entered in favor of 
defendants. 

(The disability " absence from Manitoba" has been re- 
pealed by 57 Vic. c. 16, M. 1894, but that act did not 
come into force until 1 Jan., 1895, and it is declared that 
it shall not affect any matter, suit, or proceeding pending 
in any court or land titles' office in the province.) 

BERTRAND v. HOOKER. 
June 22, 1895.] [Dubuc, J. 

Official Assignee — Assignments Act — Fraudulent preference — A replica- 
tion alleging a fraudulent preference is bad unless the persons pre^ 
f erred are before the court as parties. 

Demurrer to plaintiff's second and third replications. 
The plaintiff, as assignee under The Assignments Act, of 
the estate of Mitchell & Gestur, sued defendant on the 
money counts, for goods sold and delivered, goods bar- 
gained and sold, &c., by the firm of Mitchell k Gestur to 
the defendant, which moneys were on or about 11 October, 
1894, by James Gestur, surviving partner of the firm 
assigned to the plaintiff as assignee. 

The second count was to the same effect, except that it 
was for goods sold and delivered, Ac, to defendant by 
James Gestur, as surviving partner of the firm of Mitchell 
& Gestur. 

In his fourth plea to the first count of the declaration 
and in his eighth plea to the second ^count, the defendant 
averred that, before action, the moneys and things in action 
claimed in said declaration and before the alleged assign- 
ment thereof, were duly assigned in writing to S. Sigurd- 
Bon and J. Sigurdson, trading as Sigurdson Bros. 
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Id his second and third replications to the fourth and 
eighth pleas the plaintiff set out in words and figures the 
alleged assignment to Sigurdson Bros., which bore date 17 
September, 1894, and alleged that at the time of the said 
assignment Mitchell & Gestur and J. Gestur were indebted 
to a large number of creditors and were in insolvent cir- 
cumstances ; that the assignmeut to Sigurdson Bros, was 
made within one month previous to the assignment to the 
plaintiff ; that the assignment was made and received with 
intent to give Sigurdson Bros, a preference over other 
creditors. Defendant demurred to the replication on the 
ground that it was intended as a confession and avoidance 
of the fourth and eighth pleas, but that while confessing 
the pleas it did not allege any matters sufficient in law in 
avoidance of the same. 

Monkman for plaintiff. 

Elliott for defendant. 

Held— 

That the replications were not proper answers to the 
fourth and eighth pleas of the defendant and the demurrer 
to the replication should be allowed. The replication, 
while admitting the assignment to Sigurdson Bros., states 
a sufficient ground of avoidance in alleging that it was 
made at a time when the assignor was in insolvent circum- 
stances with the intent of giving a preference to Sigurdson 
Bros, over his other creditors. But an objection was raised 
which appeared to be fatal to the replications ; they would 
be perfectly good if the action were brought against Sig- 
urdson Bros, or if they were parties to the cause. How 
could this Court declare that the assignment to them was 
void when they were not before the Court to uphold the 
assignment and assert their rights under it ? The assign- 
ment might, under the statute, be considered void as 
against the plaintiff or the creditors represented by him, 
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but he should bring the proper action to have it so declared, 
in which action the Sigurdson Bros, would necessarily be 
parties. 

FLAOK V. JEFFREY. 
July 3, 1895.] [Taylor, C. J. 

Mechanics* Lien Act— Lien as to improved value of the land subject to 

vendor's lien. 

In August, 1894, defendant Fisher, the owner of a par- 
cel of land, entered into a verbal agreement for the sale of 
it to defendant Jeffrey for J6,000, of which Jeffrey paid 
$10 on account, receiving a receipt for that amount, and he 
was to pay the balance in a month or six weeks ; he im- 
mediately went into possession, subdivided the land and 
made arrangements for building three houses. Plaintiffs 
agreed to do the carpenter work upon one of the houses 
for $275, the necessary material being supplied by Jeffrey. 
After the work had gone on some length Jeffrey showed 
them a notice which he said he had received from Fisher 
demanding payment of the purchase money, and they then 
stopped work. Up to this time Jeffrey had paid them 
nothing, and on 23 October they registered a mechanics' 
lien for $238 as the value of the work done by them, 
against the lots on which they claimed the house on which 
they did work stood. After Fisher had served upon Jeff- 
rey a demand for payment of the purchase money, negoti- 
ations were entered into and Fisher paid Jeffrey $50 to get 
rid of him, taking a release of any claim he might have on 
the land. Two other men did work on the house and re- 
gistered liens which were assigned to the plaintiffs and the 
bill was filed to enforce both liens. 

The question arose, whether, under sec. 2, clause (e), of 
The Mechanic's Lien Act, R.S.M. c. 97, Fisher was an 
owner of the land against whom these liens were charges. 
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Plaintiffs contended that on the purchase by Jeffrey he be- 
came owner of the land in equity and the liens having been 
registered before the execution of the release, Fisher stood 
in the position of a person claiming under him, whose 
rights had been acquired, subject to the liens. 

It was further sought to make Fisher liable as a person 
with whose privity and consent or for whose direct benefit 
the work was done. 

Elliott for plaintiffs. 

Munson^ Q.C., for defendant Fisher. 

Held— 

That on the authority of Blight v. Ray, 23 0. R. 415, 
the plaintiffs were entitled to a lien on any estate or inter- 
est which defendant Jeffrey had before he released to 
Fisher, but a decree in their favour could only be such as 
that which Boyd, C, was prepared to make in Graham v. 
Williams, 8 O.K. 479 ; 9 O.R. 458. 

If plaintiffs were willing to take a decree subordinating 
their liens to Fisher's claim, as vendor, they could do so. 
K not, the bill must be dismissed against him. In either 
case Fisher would be entitled to his costs. 

BERTRAND v. MAGNUSSOK 

July 4, 1895.] [Dubuc, J. 

Exemption Acl^Residence— What constitutes. 

By deed dated 27 August, 1894, defendant made an 
assignment to the plaintiff for the benefit of his creditors ; 
defendant at the time was the owner of a lot of land with 
a building thereon, the lower story of which was a store 
fronting on the street with large windows and a sign over 
the door. The upper story was divided into six rooms, four 
of which were occupied by defendant as a dwelling, the 
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other two being rented ; there was in the rear a lean-to 
used as a summer kitchen and another used as a wood- 
shed. Defendant had also a stable built on the back por- 
tion of the lot. The lot and building were valued at from 
11000 to 11,400. 

Plaintiff contended that the lot and buildings passed to 
him by the deed of assignment and brought* an action of 
ejectment to recover the same. Defendant claimed that 
his property was his actual residence and home and ex- 
empt from seizure under execution under R. S. M. c. 43, s. 
s-s. (A), and that the property did not pass by the assign 
ment. 

Elliott for plaintiff. 

Haggartj Q.C., for defendant. 

mid— 

That a verdict should be entered for the defendant. It 
seems reasonable that, as long as the building occupied by 
a debtor as his residence and home does not, including the 
land on which it is erected, exceed the value of $1,500 
fixed by statute, such person should be entitled to the pro- 
tection afforded by the statute, although a portion of the 
building, even a substantial one, is used as an office, shop, 
store or other place of business. 
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IN THE SUPREME COURT OF THE NORTHWEST 
TERRITORY. 



Judicial District of Southern Alberta. 



THE QUEEN v. JAMES FLEMING. 
Jqne 1, 1895.] [Scott, J. 

Criminal law^Liquor License Act valid^G ambling in licensed pretni- 
ses can be prohibited— The hotel license should be proven to sustain a 
conviction. 

This is an application by the defendant to quash a con- 
viction made by George B. Moffatt and H. M. White- 
Fraser, two Justices of the Peace, on the 21 November, 
1894, whereby the defendant was convicted. 

" For that the said James Fleming being the keeper of the bar-room 
*' of the Commercial hotel at Maple Creek, in the said Territories, being 
" a place where liquor may be sold, did, on or about the 19th November, 
" 1894, unlawfully allow gambling in the said bar-room of said hotel." 

The adjudication being as follows : " And we adjudge the said James 
" Fleming for his offence to forfeit and pay the sum of twenty dollars to 
" be paid and applied according to law and also to pay the prosecutor the 
'' sum of two dollars and seventy-five cents for his costs in this behalf, 
*' and we adjudge the said James Fleming to be imprisoned in the com- 
'' mon gaol at Maple Creek, in the said Territories, for the space of one 
*' month unless the said several sums shall be sooner paid." 

The evidence given before the Justices upon the hear- 
ing of the charge is as follows : 

By Constable Still, N. W. M. P.—" On the afternoon 
** of November 19, I entered the bar-room of the Com- 
" mercial hotel, as nearly as I can judge, about three 
" o'clock. I found the defend g t with the others engaged 



1^^5. TIMES REPORTS. 85 

" in gambling for money. The defendant is the keeper, 
" that is the licensee of the bar-room in question." 

By Constable Ryan, N. W. M. P.—" On the 19 inst. 
" I went to the town to see Charlie Sheldon and went into 
'' the Commercial hotel. I saw the defendant there, he 
" was sitting on the table and had money in front of him. 
" He was not playing cards but had dice. There were 
'^ three others besides the defendant so far as I can remem- 
^' her, they were all engaged in playing. I did not see any 
" money change hands. I saw it on the table that was 
" all. I saw the dice shaken by Dave Burgess. The de- 
'' fendant was present." 

The following objections were taken to the conviction : 

1st, Sees. 68 and 69 of " The Liquor License Ordinance, 
1891-92," are ultra vires of the Legislative Assembly of the 
Territories. 

2nd, The evidence given before the Justices is not suf- 
ficient to shew an offence under sec. 63. 

8rd, There was no evidence that the premises were 
licensed under the Ordinance referred to, or that defend- 
ant was so licensed, or was the proprietor, owner or keeper 
of a premises so licensed. 

4th, That the conviction is invalid because it imposes 
both fine and imprisonment. 

As to the first objection, I am of opinion that the sec- 
tions referred to are within the powers of the Legislative 
Assembly. 

Counsel for the applicant relied wponBegivay. O^Keefe^ 
2 N. W. T. Reports, 85. In that case the Court en banc 
held, following Russell v. The Queen, 7 App. Cas. 829 and 
Regina v. Wason^ 17 0. A. R., that sec. 5, of cap. 88, Re- 
vised Ordinances are ultra vires of the Legislative Assembly 
because its real object and true nature and character was in 
the interest of public morals, to create an offence and not. 
for the protection of private rights. 
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Sec. 5, of cap. 38, is as follows : " Every description of 
" gaming, and all playing of faro, cards, dice, or other 
" games of chance, with betting or wagers for, or stakes of 
" money, or other things of value, and all betting and 
" wagering on any such games of chance is strictly forbid- 
" den in the Territories, and any person convicted before a 
" Justice of the Peace in a summary way of playing at, or 
" allowing to be played at, on his premises, or assisting or 
" being engaged in any way in any description of gaming, 
" as aforesaid, shall be liable to a fine, etc., etc." 

In Hodge v. The Queen, 53 L. J. P. C, p. 17, App. 
Cas. 117, it was held that the Ontario Liquor License Act, 
1877, which provides for the establishing of licensing 
boards for the Province and gives power to such boards, 
among other things, to regulate taverns and shops to be 
licensed thereunder, and impose penalties for the breach of 
such regulations and also provides for the imposition of 
punishment by fines and imprisonment for breaches of such 
regulations, was within the powers of the local legislature. 

Sir James Peacock, who delivered the judgment of the 
Court in that case says : " It, the Act, authorizes the ap- 
" pointment of license commissioners to act in each muni- 
" cipality, and empowers them to pass under the name of 
" resolutions, what we know as by-laws or rules, to define 
" thft qualifications requisite for obtaining tavern or shop 
•" licenses # * * within the municipality, for limiting 
" the number of licenses, for regulating licensed taverns 
" and shops, and to impose penalties for infraction of the 
*' resolutions. These seem to me to be matters of a purely 
^' local nature in the Province and to be similar to, though 
" not identical in all respects, with the powers then be- 
^' longing to municipal institutions under the previously 
*' existing laws passed by the local parliaments. Their 
" Lordships consider that the powers intended to be con- 
•*' ferred by the Act in question, when properly understood, 
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" are to be made regulations in the nature of police or 
" municipal regulations of a merely local character for the 
" good government of taverns, &c., licensed for the sale of 
" liquors by retail and such as are calculated to preserve 
" in the municipality peace and public decency, and re- 
" press drunkenness and disorderly and riotous conduct." 
In Russell v. The Queen it is laid down that " the true 
nature and character of the legislation in each particular 
instance must always be determined in order to ascertain^ 
the class of subject to which it really belongs." 

In my opinion the true nature and character of sees. 68 
and 69 is merely that of a regulation as to the manner in 
which premises licensed under the Ordinance shall be con- 
ducted. I think there can be no doubt as to the right of 
the Assembly to so regulate, and if it held the view that 
gambling in such premises was objectionable, I see no rea- 
son why it could not prohibit it in such premises and im- 
pose a penalty for permitting it even though it had no- 
power to prohibit gambling generally. 

There is to my mind a clear distinction between the 
nature of the legislation in question in Queen v. O^Keefe^ 
and that in question here to adopt the language of Mr. 
Justice Street, quoted in Queen v. Wason^ " the former 
was an ordinance constituting a new crime for the purpose 
of punishing that crime in the interest of public morality, 
and the latter is an ordinance for the regulation of licensed 
premises." 

Following The Queen v. Hodge and Queen v. Wason^ I 
hold that sees. 68 and 69 of The Liquor License Ordinance, 
1891-92 are ultra vires of the Assembly. As to the second 
and third objections. It was urged by counsel for the 
Justices that I should not refer to the evidence for the pur- 
pose of ascertaining whether it was sufficient to sustain the 
conviction until it was shown that the Justices had no jur- 
isdiction to enter upon the enquiry. He relied upon Regina 
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V. BoultoUj 1 A. & E. 66, Colonial Bank of Australia 
V. WillaUy L. it. 5 P. C. 417, and Regina v. Wallace^ 40 
E. 127. 

In my view sec. 117 of the Ordinance in question and 
sub.-sec. 1 thereof in effect, require me to dispose of this 
application on the merits, and to examine the evidence for 
the purpose of ascertaining whether it is sufficient to sup- 
port the conviction. I do not well see how I could dispose 
of the application on the merits unless I examined the 
evidence to ascertain what the merits were. 

As to the question of the sufficiency of the evidence, 
counsel for the evidence called my attention to section 108 
of the Ordinance in question which provides that the 
description of any offence under the Ordinance, in the 
words of the Ordinance, or in words of like effect, shall be 
sufficient in law and that any exception, exemption, pro- 
vision, excuse or qualification, whether it does or does not 
accompany the description of the offence in the Ordinance, 
may be proven by the defendant but need not be specified 
or negatived in the information, but if it be so specified or 
negatived, no proof in the relation to the matter so speci- 
fied or negatived shall be required on the part of the 
informant or complainant that the forms given in schedule 
" K " shall be sufficient in the cases therein provided for. 

The appropriate form of information in schedule " K" is 
as follows : 

" That X. Y. being the keeper of (house of public entertainment) 

'* situate in the town of in the district of on in his said 

" hotel, unlawfully did sanction (or allow) gambling (or riotous or dis- 
" orderly conduct in his said hotel." 

The information against defendant is as follows : 

" That James Fleming being keeper of the bar of the Commercial 
" hotel, at Maple Creek, in the said Territories, being a place where 
" liquor may be sold, did, on or about the 19th November, 1894, unlaw* 
'^ fully allow gambling in the said bar-room of said hotel." 
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Sees. 68 and 69 apply only to gambling in licensed 
premises. By sec. 2 of sub.-sec. 9 of the Ordinance the 
words " licensed " premises when used therein ' shall be 
construed and shall mean the premises in respect of which 
a license under the Ordinance has been granted and is in 
force, and shall extend to every room thereof. 

Now, a premises may be styled an hotel and there may 
be a bar-room in it and liquor may, under certain circum- 
stances, be lawfully sold in it In my view, therefore, the 
fact of the premises being licensed under the Ordinance 
was not specified in the information in such manner as to 
dispense with proof of that fact by the prosecution. The 
form of information in schedule " K " does not specify that 
fact but merely leaves it open to the prosecutor to specify 
it therein if so advised. 

The only evidence as to the fact of the premises being 
licensed under the Ordinance, was that the gambling took 
place in the bar-room of the Commercial hotel, and that 
the defendant was the keeper, that is the licensee of the 
bar-room. 

Apart from any question whether the fact of a license 
having issued under the Ordinance can be proved by oral 
testimony, I think it should not necessarily be inferred 
from this evidence that such a license had issued for the 
premises in question. In ray opinion I should not, as 
against the defendant, place other than a literal construc- 
tion upon the evidence. Even if I were bound to assume 
that the premises were licensed owing to the fact that 
defendant is shewn to be the licensee thereof, I think I 
should not assume that they were licensed under the 
Ordinance in question. 

An hotel may be licensed otherwise than under the 
Ordinance, as for instance under the Municipal Ordinance, 
sec. 68, s-s. 34, and there is nothing to shew that the 
license referred to in the evidence was not a municipal 
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license merely. It may be that Maple Creek is not within 
the limit of a municipality erected under the latter Ordin- 
ance, but I cannot take judicial notice of that fact. 

In my view there is not sufficient evidence to support 
the conviction. 

I therefore order that the conviction be quashed with- 
out costs. 



Northern Alberta Judicial District. 



QUEEN V. WARREN. 
June 27, 1895.] [Scott, J. 

The Crown prosecutor in the North West Territories may arraign the 
prisoner in any part of his judicial district. 

The affidavits in this case showed that a number of 
masked and armed men, of whom it was alleged the 
prisoner was one, broke into a dwelling house at night and 
dragged out one of the occupants whom they proceeded to 
" tar and feather." 

The prisoner, charged with burglary, had been com- 
mitted for trial to the custody of the N. W. M. Police at 
Lethbridge, Southern Alberta Judicial District, where the 
offence had been committed, and where sittings of the 
Court, in the nature of assizes, are regularly held. 

The Crown applied to set the case down for trial at 
Macleod, thirty miles distant but in the same judicial 
district ; filing affidavits showing a strong feeling in favor 
of the prisoner and in approbation of the alleged outrage, 
as existing in Lethbridge and neighborhood ; and in effect, 
that it would be impossible to get an impartial jury there. 
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Affidavits filed for the priBoner only denied the allegi^ 
tions to the extent of alleging '^that not only could one, 
two or three juriee be selected, but more, who would justly 
try the question, Ac. " It appeared that there were 
about 800 qualified jurors in and about Lethbridge. The 
prisoner's affidavits, showing that the balance of conveni- 
ence and expense was strongly in favor of Lethbridge, were 
practically uncontradicted. 

McCaul^ Q. C, for the Crown. 

It is not necessary to regard this as an application to 
change venue. The judicial districts in the North West 
Territories, presided over each by a Sheriff, are the equival- 
ents of the English " counties." The Crown can charge 
the prisoner at any place in the district, which is the 
" venue." The Crown prosecutor* is really applying for 
directions to the Judge and notice to the prisoner is a mere 
matter of courtesy. But even under sec. 651 Code, a 
strong case has been made and for a change of venue. 

Galliker for the prisoner. 

Lethbridge is the "special venue" and the natural 
place of trial. In addition to expense and inconvenience 
prisoner would be prejudiced by trial elsewhere. 

Scott, J. It is established by evidence practically un- 
contradicted that there is a strong probability of partiality 
and prejudice at Lethbridge. This would appear to be 
sufficient ground for a change of venue. But I do not re- 
gard this motion as an application for change of venue at 
all. If the Crown prosecutor had chosen he might have 
arranged to have the prisoner arraigned and charged at 



♦As the statutes provide that there shall be no grand jury in the 
Territories its functions are practically performed by the Crown pro- 
secutor, who peruses the depositions, &c., taken on preliminary 
ezaminationsi and, if necessary, makes personal inquiries in addition for 
this purpose. 
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any place where the Court may sit in the Judicial District, 
subject of course to the prisoner's correlative right to move 
for a change of the place of trial. Had the prisoner in this 
case for instance, been arraigned at Macleod, affidavits 
filed on his behalf showing strong preponderance of con- 
venience and expense in favor of Lethbridge would have 
established a prima fade case for a change of the place of 
trial ; still had the Crown in answer to such case filed the 
material that the Crown prosecutor has filed on this 
motion, I could not have granted a change of the place of 
trial, although under ordinary circumstances, Lethbridge 
would be the natural place of trial for the prisoner. I 
direct, therefore, that the prisoner be arraigned and tried 
at Macleod. 

As I make this direction independently of Section 651 
of Code, I do not think I have any power to impose terms 
— but the question of any additional expenses occasioned 
to the prisoner may be mentioned to the trial Judge. 



THE 

Western Law Times Reports 



MANITOBA. 



IN THE QUEEN'S BENCH. 



IN RE HAMILTON TRUSTS. 

DUBUC, J. 

July 13, 1896.] [Full Court — Killam, J. 

Bain, J. 

Principal and surety—Surety not discharge by simple fact that principal 
and creditor has notice thereof 

Appeal from decision of Taylor, C. J., anit p. 24. 

Appeal allowed. The Master's Report to be varied by 
finding that Drewry was entitled to $189.20 (the balance 
due on his first mortgage), and James Hamilton to the 
remainder of the moneys in Court ; Drewry to pay the 
costs of the appeal and the re-hearing. 

TRUST A LOAN CO. v. WRIGHT. 

Wright, Claimant. 

July 23, 1896.] [Bain, J. 

Interpleader issue—Sale made between relatives attacked as fraudulent— - 
Immediate delivery what constitutes and what will be sufficient to 
take case out of statute. 

County Court appeal. Interpleader issue. Under an 
execution in a suit by plaintiffs against defendant the 
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bailiff seized some horses which were claimed by the claim- 
ant, and this issue was directed. 

Defendant was a farmer. On 2 Oct., 1894, a verbal 
agreement was made by him with his mother, the claimant, 
for the sale of the horses to her and part of the purchase 
money was then paid. The parties considered the sale was 
completed and that the property in the goods had been 
transferred. At this time the debtor, with a hired boy, 
was living on his farm, which was several miles distant 
from the residence of the claimant ; the horses and other 
goods sold were on the debtor's farm. In buying the farm 
and chattels the intention of the claimant was to have a 
man named Lindsay live on and take charge of the place 
for her, but as Lindsay was not able to go into charge at 
this time she stipulated with the debtor that he was to look 
after the property for her until Lindsay was ready. The 
execution debtor and the boy continued to live on the farm 
and looked after the horses until 12 of November, just as 
they had been doing before 2 October. 

On 12 November the debtor left the place, and, calling 
at the claimant's residence, he told her he had left every- 
thing the claimant had bought from him all right, that the 
boy could take care of them till Lindsay came. The next 
day Lindsay went into posession of the place and the goods 
on behalf of the claimant. The writ of execution in the 
plaintiffs' suit was handed to the bailiff in January, 1895, 
and when he seized the horses on 15 March, they were in 
the posession of Lindsay, who was the servant or bailee of 
the claimant. The county court judge entered a verdict 
for the claimant. In appealing against this decision the 
plaintiffs urged, first, that the Judge erred in finding that 
there was an actual and bona fide sale of the horses from the 
debtor to the claimant, and, second, that the sale, even if 
an actual sale was intended, was void, because it was not 
in writing and was not accompanied by an immediate de- 



livery of the aQimals and was not followed by an actual 
and continued change in their possession. 

Ewarty Q.C.^ for plaintiffs. 

W. A. Macdonald, Q.C, for claimants. 
Beld— 

That the first objection could not be sustained. The 
claimant was the mother of the debtor, and the circum- 
stances of the sale were somewhat unusual and so they 
might tend to excite suspicion. However, the mere fact of 
the relationship of the parties was not* in itself evidence of 
fraud, and as there was evidence to support and justify the 
decided opinion the county court judge came to that a 
actual and bona fide sale was intended, his decision on this 
question must be upheld. 

On the second point, it should be held that when the 
horses were delivered to Lindsay the day following the 12 
November, the requirement of the statute of an "immediate 
delivery " was complied with. What took place between 
the parties on 12 November was sufficient to make a fresh 
agreement of sale ; it was clear that the delivery of the 
animals was made with the express assent of the vendor. 

Hovey v. Whiting, 14 S.C.R. 515, followed. 

Jackson v. Bank of Nova Scotia^ 9 Man. R. 75, dis- 
tinguished. 

Appeal dismissed with costs. 

GILES 

V. 

HAMILTON PROVIDENT LOAN CO. 
July 25, 1895.] [Bain, J. 

practice— 'Costs as between first and second mortgages on taking of 

account. 

This cause had been set down by the plaintiff for hear- 
ing on further directions and for the disposition of costs. 
Both parties asked that they should be given costs. 
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The Loan Soeiety was the first mortgagee of certain 
lands and plaintiff second mortgagee. The Society sold 
under the power of sale and having realized more than the 
of its claim the surplus was claimed hy the plaintiff. The 
Society did not dispute his right and admitted a surplus of 
(28, which it was willing to pay over. The plaintiff, how- 
ever, claimed more and filed a bill for an account. At the 
hearing a decree was made referring it to the Master to 
take an account and he found that the Society had realized 
164.16 more than its daim. There was no suggestion of 
misconduct on the part of the Loan Society. 

Bradshaw for plaintiff. 

Clark for defendants. 

Held— 

That the plaintiff's claim that costs be given against 
the Society could not be entertained. The Society was 
entitled to costs of suit down to and including the hearing 
and decree, but as to the subsequent costs, it should not be 
allowed any costs of taking the accounts or of the hearing 
on further directions. Charles v. Jonea^ 36 Ch. D. 544. 

RE SCOTT 

AND 

THE CITY OF BRANDON. 

August 2, 1895.] [Taylor, C. J. 

Mandamus — Assessment Act — Appeal. 

Notice " within ten days after " where the last day fallB 
on a Sunday, under the Municipal Act, must be given within 
the ten days, although within nine days. 

Rule nisi for a writ of mandamus to compel the judge 
of the County Court of Brandon to hear an appeal ander 
The Assessment Act, R.S.M. c. 101, sec. 79. 
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The applicant's appeal against his assessment was dis- 
posed of by the Court of Revision on 11 April. See, 79 
provides that if a person be dissatisfied with the decision of 
that court he may appeal therefrom, in which case, " he 

shall within ten days after the decision serve upon 

the clerk of the municipality a written notice of 

his intention to appeal," &c. The only question raised was, 
was the notice served within the time limited ? 

The decision of the Court of Revision was given on 11 
April, so the ten days within which a notice of appeal 
could be served expired on the 21, but that day was a Bun- 
day and the notice was served on the next day, Monday, 
22 April. The contention of the applicant was, that under 
the Interpretation Act, R.S.M. c. 78, s. 8, clause (s), he 
had the whole of Monday on which to serve his notice. 

The county court judge held that the required notice 
had not been given in time and that he had no jurisdiction 
to hear the appeal. 

C H. Campbell^ Q'C.j for applicant. 

H. M. Howell, Q.G., for. City of Brandon. 
Held— 

That the rule must be discharged with costs. It might 
be a hardship that in this case the applicant, a resident in 
Ontario, had not sufficient time for perfecting and serving 
his notice of appeal, but the hardship was one which the 
Legislature only could deal, while the present wording of 
the Act stands, the applicant could not have relief. 

BE HAMILTON TRUSTS. 
August 3, 1895.] [Taylor, C. J. 

Trustees J^elief Ad—Cosis — Both parties succeeding and entitled to 
funds in court. 

A Loan Company exercised a power of sale in their 
mortgage and paid into Court under The Trustees Relief 
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Act, a surplus over what was due them, there being rival 
claimants to the fund. One of the claimants then presented 
a petition praying that inquiries might be made and 
accounts taken to ascertain who were entitled to the fund 
and for paymeqt out. Upon this petition an order was 
made directing a reference to the Master, to inquire who 
were entitled to the moneys in Court, and in what order of 
priority and further directing and costs were reserved. 
The Master made a report finding one Drewry entitled to 
the remainder of the fund. 

An appeal from this report by the petitioner was dis- 
missed with costs, but on rehearing allowed by the Full 
Court, when the amount due Drewry was decreased and 
the amount due the petitioner correspondingly increased. 
The matter was then brought on upon further directions 
reserved and on the question of costs. 

Monkman for petitioner. 

Perdue for Drewry. 

Heldr-^ 

That both parties being entitled to share in the fund 
they should each bear their own costs, except in so far as 
they might have been increased by Drewry's claim to 
share in the fund beyond the amount due under the first 
mortgage. Any increased costs occasioned by the further 
claim should be paid by Drewry to the petitioner. 

RE HAMILTON TRUSTS. 
August 8, 1895.] [Taylor, C. J. 

Trustees Relief Act — Costs — Both parties succeeding and entitled to 
funds in court, 

A loan company exercised a power of sale in their 
mortgage and paid into court under "The Trustees' Relief 
Act, a surplus over what was due them, there being rival 
claimants to the fund. One of the claimants then presented 
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a petition praying that enquiries might be made and 
accounts taken to ascertain who were entitled to the fund 
and payment out. Upon this petition an order was made 
directing a reference to the master, to enquire who were 
entitled to the moneys in court, and in what order of 
priority and further directions and costs were reserved. 
The master made a report finding one Drewry entitled to 
a certain amount and the petitioner entitled to the remain- 
der of the fund. An appeal from this report by the pe- 
titioner was dismissed with costs, but on rehearing allowed 
by the Full Court, when the amount due Drewry was de- 
creased and the amount due the petitioner correspondingly 
increased. The matter was then brought on upon further 
directions reserved and on the question of costs. 

Monkman for petitioner. 

Perdue for Drewry. 

Held— 

That both parties being entitled to share in the fund 
they should each bear their own costs, except in so far as 
they might have been increased by Drewry's claim to share 
in the fund beyond the amount due under the first mort- 
gage. Any increased costs occasioned by the further claim 
should be paid by Drewry to the petitioner. 

COLQUHOUN V. SEAGRAM. 
August 17, 1895.] [Taylor, C. J. 

Married woman— -Assignmeni of book debts by husband to her to secure a 
judgment against him by her — Husband trustee for wife. 

Defendant, a judgment creditor of Andrew Colquhoun 
on 18th November, 1894, obtained and served an order 
garnishing a debt due from the Manitoba Club to the 
debtor. The plaintiflf, another judgment creditor of A. 
Colquhoun, claimed the same debt under an assignment 
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dated 16th October, 1894. The club paid the money into 
court and an issue vtras directed to be tried in the county 
court to determine which of the claiments was entitled to 
the money. The judge of the county court found in 
favor of defendant and plaintifi* appealed. 

Houghy Q, C for plaintiff. 

Crawford^ Q. C. for defendant. 

Held^ 

That the appeal should be allowed with costs and the 
judgment upon the issue entered for the plaintiff. 

Here is a married woman who has a judgment for a 
large amount against her husband. There is nothing upon 
the evidence to impeach the validity of that judgment 
and the plaintiff is rightfully a creditor of her husband, 
and this being the case he executed an assignment to her 
of book debts owing to him. It might be that at law that 
assignment gave her no title to these book debts, that it 
left the title to them in the husband just as before but the 
effect uf it in equity is different. 

On the trial of an interpleader issue such as this, the 
court must take notice of equitable rights : Rusden v. Pojptj 
L. R. 3 Ex. 269 ; Duncan v. Cashin, L. R. 10 C. P. 554 ; 
Eugehack v. Nixon, L. R. 10 C, P. 545. 

In equity the effect of such an assignment is that the 
husband upon its execution becomes a trustee for his wife 
of what has been assigned : Baddeley v. Baddeleyy 9 Ch. 
D. 113 ; Fox V. Hawks, 18 Ch. D. 822. 

LONDON AND ONTARIO INVESTMENT COM- 
PANY V. SMITH, 

August 23, 1895.] [The Rkfereb. 

Writ of Ejectment — Appearance, 

An appearance was entered to a writ of ejectment The 
plaintiff's applied to sign summary judgment. It was 
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objected that the lands were in the western judicial district 
while the writ was issued in the eastern, and therefore the 
writ was a nullity. 

(Heap) Macdonald^ Tupper^ Phippen & Tupper^ for. 

Bonnar^ contra. 

Held— 

That the application must be dismissed with costs. 

LONDON AND ONTARIO INVESTMENT CO. 

V. 

DAVIDSON. 
August 81, 1895.] [The Bbferbb. 

Summary judgment — Plene administravit. 

A summons was taken out to sign final judgment 
against an administrator for a cause of action against a 
deceased person. He filed an affidavit stating that he 
had fully administered the intestate's estate. 

(Heap) Macdonaldj Tupper, Phippen <& Tupper^ for. 

Howderiy contra. 

Held— 

That the summons must be dismissed. 
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SUPREME COURT OF CANADA. 



Mcdonald v. cumminqs. 

Nova Scotia.] [March 11, 1895. 

Chattel mortgage — Preference — Hindering and delaying creditors — 
Statute of Elizabeth, 

In an assignment for benefit of creditors, one preferred 
creditor was to receive nearly $300 more than was due him 
from the assignor, on an understanding that he would pay 
certain debts due from the assignor to other persons, 
amounting in the aggregate to the sum by which his debt 
was exceeded. The persons so to be paid were not parties 
to, nor named in, the deed of assignment. 

Ho88^ Q.C.y and McNeil for appellant. 

Harrington, Q.C., for respondent. 

mic^ 

Reversing the decision of the Supreme Court of Nova 
Scotia, Tascherau, J., dissenting, that as the creditors to be 
paid by the preferred creditor could not enforce payment 
from him or from the assignee, and would be unable to 
recover from the assignor, who had parted with all his pro- 
perty, they would be hindered and delayed in the recovery 
of their debts, and the deed was therefore void, under the 
statute of Elizabeth. 

Appeal allowed with costs. 
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CLINCH V. PERNETTE. 
Nova Scotia] [May 6, 1895. 

Lease for lives — Renewal— -Evidence— Custody of lease — Duration of 
life--Presumption as to-- Registry laws. 

In 1805 a lease was executed for the lives of the lessee 
and two others, •* and renewable for ever," with a condi- 
tion that if any of the lives should fall, a new life should be 
inserted and a renewal fine paid within twelve months, 
otherwise the right of renewal should be forfeited. It was 
also provided that if any question should arise as to the 
death of any one on whose life the lease depended, the per- 
son seeking to benefit thereby must prove him to be alive, 
or else he should be presumed to be dead. 

In 1884 a purchaser from the assignee of the reversion 
entered into possession, and in 1890 an action was brought 
by those claiming through the lessee to recover possession, 
and for an account of mesne profits. The plaintiffs also 
claimed a declaration that the lease had been renewed by 
the insertion of a life in place of one of the original lives, 
or, in the alternative, for an order that such new life be 
inserted, or the defendants execute a new lease for the same 
and two other lives. On the trial, a counterpart of the 
lease was admitted in evidence, with an endorsement signed 
by the devisee of the lessor, dated in 1852, and stating that 
a new life had been inserted in place of one that had fallen 
on payment of the renewal fine therefor. 

Ro88^ Q.C., for the appellants. 
JBorderij Q.C.<, for the respondents. 

Held— 

Affirming the Supreme Court of Nova Scotia (26 N. S. 
Rep. 310), Gwynne, J. dissenting, that the lease was renew- 
able in perpetuity, notwithstanding there was no covenant 
by the lessor to renew ; that the endorsement on thecoun- 
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terpart was evidence of the inaertion of a new life, and it 
made no difference that it was found in poesession of the 
owner of the reversion ; at all events, it was a declaration 
binding against the defendants by their predecessor in 
title ; and that as to the other two lives, one was proved 
to be dead, and the other, who was a married man in 1805, 
must, from lapse of time, be presumed to be dead for more 
than twelve months before the entry by defendant in 1884. 
The lease, therefore, only remained in force for the dura- 
tion of the new life so inserted. 

The defendant in possession claimed that he was a pur- 
chaser for valuable consideration without notice. 
Held— 

That the memo, endorsed on the lease was not a deed, 
and so not subject to the registry laws, and that there was 
evidence of actual notice. 
Question — 

Is a lease for life within the terms of Sec. 25 of the 
Nova Scotia Registry Act (R.S.KS., 5th Ser., c. 84) ? Is 
a speculative purchaser entitled to the benefit of the Act? 

Appeal dismissed with costs. 

CHATHAM NATIONAL BANK v. McKEEN. 
Nova Scotia.] [May 6, 1896. 

IVinding'Up Ad — Directors of insolvent company — Powers and duties 
of—Sale by liquidator to director— R.S,C,, c. 129, s, 34. 

As soon as a winding-up order against a company is 
made under the Dominion Winding-up Act the relations 
between the directors and the company or its shareholders 
are at an end, and a sale by the liquidator of the property 
of the company to a director is valid. 

Appeal dismissed with costs. 

Gormully, Q.C, and Orde, for the appellant. 
Code for the respondents. 
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BRADSHAW v. THE FOREIGN MISSION BOARD. 

New Brunswick.] [May 6, 1895. 

Practice — Equity suit — Application for a new trial— Construction of 
statute— hZ V,, c, 4, j. 85 (N.B,) 

By 53 v., c. 1, s. 85 (N.B.), relating to proceedings in 
equity it is provided that in a suit in equity " either party 
may apply for a new trial to the judge who tried the case." 

C. A. Stockton for appellant. 

Palmer^ Q. C, for respondent. 
Held— 

Reversing the decision of the Supreme Court of New 
Brunswick, Taschereau, J., dissenting, that the Act does 
not mean that the application must be made to the indivi- 
dual who had tried the case, but to a judge exercising the 
same jurisdiction. Therefore, when the judge in equity 
who tried the case had resigned his office, his successor 
could hear the application. 

Appeal allowed with costs. 

TOWN OP ST. STEPHEN 

V. 

COUNTY OF CHARLOTTE. 

New Brunswick.] [May 6. 1895. 

Canada Temperance Act — Application of penalties — Incoporated town — 
Separated from county for municipal purposes. 

By an Order-in-Council made in September, 1886, " All 
fines, penalties or forfeitures recovered or enforced under 
the Canada Temperance Act, 1878, and amendments there- 
to, within any city or county, or any incorporated town 
separated for municipal purposes from the county, which 
would otherwise belong to the Crown for the public uses 
of Canada, shall be paid to the treasurer of the city, incor- 
porated town or county, as the case may be, for the pur- 
poses of the said Act. 
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St. Stephen is an incorporated town in the County of 
Charlotte, N.B., having its own mayor and governing body, 
police magistrate and other officials. It contributes, jointly 
with the county, to the support of the county gaol, registry 
office, sheriff's office, and other institutions. A number of 
convictions for offences against the Canada Temperance 
Act having taken place in the town a special case was 
stated for the opinion of the Supreme Court of the Pro- 
vince, as to whether the town treasurer, or that of the 
municipal council of the county, was entitled to the fines 
therefor. The Supreme Court decided in favor of the 
county. 

Blair^ Q.C.^ Attorney-General of New Brunswick, for 
the appellants. 

Pugsley, Q.C.^ and Bimmer for the respondents. 

Held— 

Reversing such decision. King, J., dissenting, that an 
incorporated town separated from the county for municipal 
purposes in the Order-in-Council did not mean a town sep- 
arated for all purposes, but included any town that was 
self-governing and practically free from control by the 
county. St. Stephen, therefore, notwithstanding that it 
was joined to the county for the purposes mentioned, svas 
a town " separated from the county for municipal purposes," 
within the meaning of the Order-in-Council. 

Appeal allowed with costs. 

KING V. EVANS. 
Ontakic] [May 6, 1895. 

Will— Construction of devise — Devise for life remainder to issue "/<? 
hold in fee simple^* — Rule in Shelley^ s case— Intention of testator. 

A testator by the third clause of his will devised land 
as follows: "To my son James for the full term of his 
" natural life and from and after his decease to the lawful 
" issue of my said son James to hold in fee simple." The 
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will then provided that in default of issue the land should 
go to a daughter for life with a like reversion to issue, 
failing which to brothers and sisters and their heirs. An- 
other clause was as follows : " It is my intention that upon 
" the decease of either of my children without issue, if any 
" other child be then dead the issue of such latter child 
^^ (if any) shall at once take the fee simple of the devise 
" mentioned in the second and third clauses of this my 
" will." 

Armour^ Q. C. and McBrayne for the appellants. 

Nesbitt, Q. C. and Bicknell for the respondents. 

Heldr- 

Affirming the decision of the Court of Appeal (21 Ont. 
App. 519) which reversed that of the Divisional Court (23 
O. R. 404) that il' the limitation had been to the heirs 
general of the issue, the son James would have taken an 
estate tail according to the rule in Shelley's case, that the 
word "issue," though prima facie a word of limitation and 
equivalent to " heirs of the body," is a more flexible term 
than the latter and more readily diverted by force of a con- 
text or superadded limitations from its primes facie meaning; 
that the expression " to hold in fee simple" is one of known 
legal import, admitting of no secondary or alternative 
meaning, and must prevail over the fluctuating word 
"issue;" and that effect must be given to the manifest 
intention of the testator that the issue were to take a fee. 

Appeal dismissed with costs. 

HOLLAND V. LA CAISSE D'ECONOMIE DE 
NOTRE DAME DE QUEBEC. 

Quebec] [May 6, 1896. 

Debtor and creditor— Loan by saifings bank — Pledge of securities as col- 
lateral—Letters of credit— Validity of loan— Obligation to repay— 
Nullity— Public order— Arts, p8p, ggo C C,—P, S, C, c, 122^ s, 20, 
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L. borrowed a sum of money from La Caisse d' Econo- 
mic, a Savings Bank in Quebec, giving as collateral security 
letters of credit on the government of Quebec. L. having 
become insolvent the bank filed a claim with the curator 
of his estate for the amount so loaned with interest, which 
claim the curator contested on the ground that the bank 
was not authorized to lend money on the security of letters 
of credit, which were not securities of the kind mentioned 
in sec. 20 of The Savings Banks Act, B. S. (X c. 122, and 
the loan was, therefore, null ; and that it was a radical 
nullity, being contrary to public order and the repayment 
could not be enforced. Arts. 989, 990, C. C. The Superior 
Court dismissed the contestation and its judgment was 
varied by the Court of Queen's Bench which held that the 
bank could not recover interest on the loan. 

DrouiUy Q. C, for the creditors appellants. 

Langelier^ Q. (7., and Fitzpatrick^ Q. C, for La Caisse 
d'Economie, respondents. 

Held— 

Affirming the decision of the Court of Queen's Bench, 
(Q. R. 3, Q. B. 31), that assuming the loan to have been 
ultra vires the borrower could not avail himself of its 
invalidity to repudiate his obligation to pay his debt nor 
could his creditors ; that a contract of loan and one of 
pledge are so far independent that the one may stand and 
the other fall; and that the contestation was rightly 
dismissed. 

fieldy also — 

On cross-appeal, reversing the decision of the Court of 
Queen's Bench, that the bank was entitled to interest on 
its claim as well as to the principal money. 

Appeal dismissed with costs and cross-appeal allowed 
with costs. 
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BAKER V. McLELLAND. 
QuBBBc] [Ma.y 6, \895. 

Conslruction of deed sale of phosphate minify rights — Option to pur- 
chase other minerals found while working— Transfer of ri^hts^ 
Ambiguity. 

M. by deed sold to W. the phosphate mining rights in 
certain land the deed containing a provision that ^' in case 
*^ the said purchaser in working the said mines should find 
'^ other minerals, of any kind whatever, he shall have the 
" privilege of buying the same from the said, vendor, or 
^^ representatives, by paying the pri^e set upon the same 
" by two arbitrators appointed by the parties." W. work- 
ed the phosphate mines for five years imd then discontinued 
it. Two years later he sold his mining rights in the l9,nd 
which, by various conveyances, were finally transferred to 
B„ each assignment purporting to convey " all mines, min- 
" ing rights already found, or which may hereatter be 
" found " ori said land. A year aftey the transfer to B. the 
original vendor granted the exclusive right to work mines 
and veins of mica on said land to W. k Ca, ^ho pij'o^eeded 
to develop the mica. B. then claimed an option under the 
original agreement, to purchase the mica mines and 4^- 
manded an arbitration to fix the price, which was refused, 
and she brought an action against M. and W. & Co.,^ to 
compel them to appoint an arbitrator and for damages. 

McDougall^ Q. C, for the appellants. 
Aylen for the respondents. 

Held— 

Aflirming the decision of the Court of Queer's Bench, 
that the option to purchase other minerals could only be 
exercised in respect to such as were found when actually 
working the phosphate, which was not the case with the 
mica as to which claimed it. 
Heldy also 
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That any ambiguity in the agreement granting the 
option must be interpreted against the purchaser. 
Appeal dismissed with costs. 

BARTHEL v. SCOTTEN. 
Ontario.] [May 6, 1895. 

Deed conveying land — Description — Patent ambiguity — Legal maxims 
— Res magis valeat quavi pereat — Verba fortius accipiuntur contra 
preferentetn — Intention of parties. 

Land was conveyed by the following description : — 
" All that certain tract or parcel of laud situate, etc., being 
" part of lot 43 * * * commencing in the southerly 
" limit of said lot 43, at a distance of 20 feet from the 
" water's edge of the Detroit river, thence northerly paral- 
" lei to the water's edge 208 feet, thence westerly parallel 
" to the said southerly limit 600 feet more or less to the 
" channel of the Detroit river, thence southerly following 
'* the channel bank 208 feet, thence easterly 600 feet more 
" or less, to the place of beginning." In an action of eject- 
ment for land alleged to be covered by this description, in 
which the point of commencement was difficult to ascertain. 

Armour^ Q. C, for the appellants. 

McCarthy, Q. C. and Nesbitt for the respondent. 
Held— 

Reversing the decision of the Court ot Appeal, (21 Out. 
App. R. 569), King, J., dissenting, that the construction of 
the description did not depend upon the terms of the 
patent of said lot 43 ; that it must be construed by the 
terms of thfe instrument alone read in the light of surround- 
ing circumstances tending to explain it even if such con- 
struction should make the grantor purport to convey more 
than he had title to ; that the maxim res magis valeat quam 
pereat does not authorize a construction contrary to the 
plain intention of the parties ; and that the maxim verba 
fortius accipiuntur contra preferenteni cannot be apjilied to 
explain away a patent ambiguity. 

Appeal allowed with costs. 
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MANITOBA. 



IN THE QUEEN'S BENCH. 



RURAL MUNICIPALITY OF SPRINGFIELD 

V. 

LA CORPORATION AlRCHIEPISCOPALE CATH 
CLIQUE ROMAINE DE ST. BONIFACE. 

Sbptbmbrr 24, 1895.] [Taylor, C. J. 

A purchase of exemption from taxatiou is binding^ on another munici- 
pality when the ierritoty exempted is changed to another municipality. 

This bill was filed for payment of taxes alleged to be 
due to the plaintiffs, and for a declaration that the lands in 
question were subject to taxation. Defendants were 
patentees and owners of certain lands in the municipality 
of St. Boniface, which was incorporated in 1880. In Nov. 
1882, defendants entered into an agreement with the Muni- 
cipality of St. Boniface to sell to the municipality certain 
lots, the consideration being one dollar and the complete 
entire and absolute exemption of all taxes, statute labor, 
contribution of any kind, or municipal change whatsoever 
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in favor of defendants, for a period of 20 years, from 1881 
to 1900, inclusive, on all real and personal property belong- 
ing to defendants in the actual limits of the Municipality 
and which would not be rented, or from which the defend- 
ants would derive no annual revenue. 

In 1888, the Town of St. Boniface was incorporated as 
a municipality and took with it as such municipality a 
portion of the territory formerly covered by the original 
municipality of St. Boniface. Subsequently by an act of 
Legislature certain sections were transferred from the 
municipality of St. Boniface to the plaintiffs' municipality, 
part of which sections were owned by defendants. After 
the transfer the plaintiffs assessed the lands belonging to 
defendants, for taxes, but defendants disputed the plaintiffs' 
right to recover for the same, contending that they were 
exempt under the agreement made with the old municipal- 
ity of St. Boniface ; except as to school rates which had 
been tendered to plaintiffs but they refused to accept same. 

Howell, Q. C, and Munroe for plaintiffs. 
Ewart, Q. C, for defendants. 

Held— 

That this was not properly a case of exemption from 
taxation. It was not that in the ordinary sense. It was a 
case of a contract under which the defendants paid in 
advance the taxes, for a term of years upon certain property 
and the ordinary rules by which a contract is to be con- 
strued should be applied to it. The plaintiffs were entitled 
to a decree for payment of the taxes, liability to which was 
admitted by defendants, without interest as they were 
tendered by defendants and payment refused. The defend- 
ants were entitled to a declaration that except as to the 
taxes, liability to which was admitted, the lands in question 
were not liable to taxation for the period and on the terms 
set out in the agreement. 
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The defendants were entitled to their costs to be set off 
pro tanto against the amount due by them. 

Howell, Q. C, and Munroe for plaintiffs. 
Ewart^ Q. C, for defendants. 

WOOD V. QUILLETT. 
Septbmbkr 26, 1895,] [Taylor, C. J. 

Security for costs by an absent plaintiff where he possesses unencumbered 
real estate — Caston v. Scott, i Man. R. iij overruled— -The Court of 
Appeal^ England^ governs even where decisions are contrary in our 
own Courts, 

This was a suit on the equity side of the Court in which 
the defendant had obtained an order for security for costs. 
The plaintiff then moved to discharge the order on the 
ground that he owned property in the Province. Upon 
the motion the statement was made that he was the owner 
of unincumbered real estate worth $6,000, and a half 
interest in other large estates ; this was not contradicted. 
The defendant relied on Caston v. Seott^ 1 Man. R. 117, as 
a decision that the ownership of unincumbered real estate 
within the Province was not sufficient answer to the appli- 
cation for security for costs. 

Wilson for plaintiff. 
Munson for defendant. 

Held— 

That the order moved against should be discharged, 
but without costs. 

In re Howe Machine Co., 1 Ch. D. 125 ; In re Ajppol- 
linaris Co., 39 W. R. 309. 

In Trimble v. Hill, 6 A. C. 342 ; the Judicial Com- 
mittee of the Privy Council laid it down that a Colonial 
Court ought to follow a decision of the Court of Appeal in 



114 WESTERN LAW Vol. vi. 

England, because that is a judgment by which all the 
Courts in England are bound until a contrary determination 
has been arrived at by the House of Lords. 

This was acted upon by the Q. B. D. in Ontario, in 
Hollenden v. Foulkes^ 26 O. R. 61. There is the undoubted 
authority of the Court of Appeal in England that a litigant, 
resident out of the jurisdiction will not be required to 
give security for costs, if he has within the jurisdiction 
property available forexecution and sufficient to answer every 
possible claim for costs by the opposite party. If the Court 
held the possession of goods and chattels sufficient to 
relieve from giving security, the ownership of unincumbered 
real estate should be sufficient; where that Court disre 
garded a decision of the Ontario Court of Appeal and 
followed a contrary decision of the Court of Appeal in 
England. A decision of the Court of Appeal in England 
should be followed here even if in doing so, that is prefer- 
red to a decision of the Full Court here. 
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IN THE SUPREME COURT OF THE N. W. T. 



Northern Alberta Judicial Mistrict. 



WILKIE V. JELLETT. 
June 18, 1895.] [Full Court. 

Terriiories Real Property Act— Does an execution against the original 
owner take priority over an unregistered transfer and form a lien — 
Trusts, 

Mr. Justice McGuire delivered the judgment of the 
court, allowing the appeal with costs. 

N. D. Beck, Q. (7., for appellant. 
S. S. Taylor, Q. C, for respondent. 

The question is : Is an execution against lands duly 
delivered to the Registrar binding against a prior un- 
registered transfer for value to a bona fide purchaser. 

By section 94 such a transfer can be registered but only 
subject to the intermediate execution. A transferee 
taking such a certificate would not be practically affected 
until after a sale by the Sheriff and a confirmation by the 
Judge, for by section 86, no such sale " shall be of any 
effect until the same has been confirmed by a judge." 
Title to land or any interest therein is not passed by the 
receipt by the Registrar of a copy of an execution, certainly 
not to the execution creditor. Besides, section 94 declares 
that the execution " shall operate as a caveat, etc." 

The execution creditor contended that so long as the 
certificate of title of the judgment is in force and is un- 
cancelled the land is that of the person named therein 
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subject only to certain matters mentioned in sections 60, 
61 and 62, one class of which is (561(e) executions against 
the registered owner. Section 59 declares that the transfer 
shall not operate to " pass any estate or interest in land " 
until registered, and hence liable to the execution. ** That 
" seems to be the view pretty generally accepted through- 
out the Territories and Manitoba." Re Herbert v. Gibson, 
7 Man. R. 191 ; In re Massey v. Gibson^ 7 Man. R. 172. 
Both these cases were under the Real Property Act and 
were brought expressly to control the Registrar General 
in the exercise of his functions. The learned Judge 
comments on Mr. Justice Killam's statement that Courts of 
Equity would deprive an apparent absolute owner of his 
interest or cut it down and then points out that in no case 
was a Court of Equity dealing with the rights of an un- 
registered transferee. He then proceeds and points out 
that the Act provides for a person having no beneficial 
interest as owner although registered, and section 91 
allows the personal representative of a deceased owner of 
land to apply for and obtain a certificate of title, and under 
section 2 he is therefore " deemed to be the owner." While 
he could execute a mortgage and is literally against all 
persons the owner, and it might be contended that ex- 
ecutions against him would bind the land, yet reading 
sections 59 and 62 and notwithstanding same, section 130 
expressly provides that nothing contained in this Act shall 
afiect the jurisdiction any court on the ground of actual 
fraud, or over equitable interests therein. Section 64 also 
seems to cut down sections 59 and 62. 

" An execution afffects only the debtor's interest in the 
property, and by this interest is meant an interest in lands 
over which the debtor might have a disposing power for 
his own benefit without commiting a breach of duty, etc., 
over which he had a right at law and in equity to consider 
himself the beneficial owner : Kinderly v. Jarvis^ 22 Beav. ; 
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Watts V. Porter, 8 E. & B. 748, " Or what he could honestly 
convey." Bacon^a Abridgement, vol, 8, p. 865, In Parke v. 
Riley, 12 Gr. 69 in 3K & A.215, executions coming in after 
an agreement to sell were held not to affect the devolution 
of title between vendor and purchaser." Morton v. Cowan, 
25 Ont. R 529. 

The decision in the National Bank of Australia v. 
Morrow, in the Supreme Court of Victoria, holds that an 
execution does not cut out the estate of a purchaser for 
valuable consideration under the circumstance in question 
herein. 

Section 94 also says that an execution shall operate as 
a caveat ^^ against the transfer by the owner of the land, 
etc." Is it not in this case against the purchaser t Robb 
V. McLachlin, 19 Ont. App. Bep. p. 151 ; Bruthaupt v. 
Marr, 20 Ont. App. 789, followed ; Bobb v. McLachlan, 
snpra. 

Order to Registrar to remove executions as a cloud, 
damages none save costs. 

SAMUEL B. MORRIS, Plaintiff 

vs. 
HENRY BENTLEY, Defendant 

AND 

THE REGISTRAR OF THE SOUTHERN ALBERTA 
LAND REGISTRATION DISTRICT, Nominal 
Defendant. 

September 11, 1895.] [Scott, J. 

Real Property Act^ Territories — Subrogation of subsequent mortgagee 
who has paid off previous mortgage— Error of Registrar — Damages, 

On 26th September, 1889, one Gay was the registered 
owner of west half of lot 8 in block H in the Town of 
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Lethbridge subject to a mortgage thereon to one Primrose 
to secure $300 and interest. On that date Gay applied to 
the plaintiff for a loan of $500 on the security of the pro- 
perty. Plaintiff agreed to advance the amount and a 
mortgage on the property to secure the amount was ex- 
ecuted by Gay and forwarded to the agent of the plaintiffs 
advocates at Calgary. 

After receiving same the agents on the 14 October, 
1889, made a search in the Registry Office, and having 
ascertained that the only encumbrance appearing in the 
register therein as affecting the property, registered the 
plaintiffs mortgage together with a discharge of the 
Primrose mortgage which plaintiff's advocates had 
obtained upon their undertaking to pay the amount due on 
the mortgage in case the title proved satisfactory. At the 
same time the agent handed to the Begistrar the certificate 
of title issued to Gay. 

The Registrar thereupon registered the plaintiff's 
mortgage and the discharge of the Primrose mortgage and 
endorsed memorials thereof on the certificate of title. 
D On receipt of the certificate of title with the memor- 
ials so endorsed, plaintiffs advocates paid the Primrose 
mortgage and advanced the balance of the mortgage 
moneys to Gay. 

At the time of such payment and advance the certifi- 
cate of title contained no memorial or memorandum 
shewing that there was any encumberance upon or 
affecting the property other than the plaintiffs mortgage, 
nor had the plaintiff' notice, nor was he aware that there 
was any other encumbrance affecting the property, and I 
find the plaintiff advanced the mortgage moneys to Gay 
relying upon the fact that the certificate of title disclosed 
no other encumbrance. 

There had however, been filed with the Registrar on 7 
October, 1889, a 'mortgage made by Gay to defendant 



1^96. TIMES REPORTS. 119 

Bentley on the same and other property to secure $2000 
and interest, which mortgage has been entered by the 
Registrar in his day book but no memorial thereof or 
memorandum relating thereto was entered or made in the 
Register or upon Gay's certificate of title until March, 
1890, when the certificate of title having been produced 
to him by or on behalf of defendant Bentley, the Registrar 
endorsed thereon and upon the duplicate in the Registry, a 
memorial of such mortgage under the memorial thereon of 
plaintifiTs mortgage. 

In none of the memorials endorsed upon the certificate 
of title or upon the duplicate thereof in the Registry, ex- 
cept in that of the Bentley mortgage, was the day, hour or 
minute of the filing the documents stated. 

On the 1 October, 1891, defendant Bentley obtained 
from Maguire, J., a summons calling upon the Registrar 
and plaintiflf to shew cause why an order should not be 
made directing the Registrar to correct and amend the 
certificate of title by cancelling the memorial of plaintiflPs 
mortgage and endorsing upon the certificate a new mem- 
orial of plaintiffs mortgage as of 14 October, 1889, after 
the memorial of defendant Bentley's mortgage. 

The learned Judge upon that application held that 
defendant Bentley's mortgage was registered at the time of 
the filing thereof on the 7th Oct., 1889, and therefore had 
priority over the plaintiff's mortgage and ordered that the 
Registrar should amend the memorials upon the certificate 
of title by stating the time of registration of the documents 
therein referred to. This amendment was afterwards 
made. 

Default having been made by Gay in payment of his 
mortgage to defendant, Bentley, the latter after due notice 
to the plaintiff and Gay caused the lands comprised therein 
to be offered for sale, and the same remaining unsold he 
afterwards, upon notice to the plaintiff, applied for and on 
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15 Sept., 1892, obtained an order for forecloflure under 
the provisions of sec. 81 of " The Territories Real Property 
Act," which order was duly registered and a certificate of 
title to the lands comprised was issued to him thereon. 

I find the Registrar omitted to enter the memorials of 
the Bentley mortgage in the register at the time of the 
filing thereof under the belief rhat the filing thereof with- 
out the production of the certificate of title was not a 
registration thereof. 

I find that the plaintiflT paid and discharged the Prim- 
rose mortgage under the mistaken belief that there was no 
other encumbrance affiecting the land prior to its mortgage 
and that by payment and discharge of the Primrose mort- 
gsge he was obtaining a first mortgage upon the lands. 

I find that at no time subsequent to the registration of 
the Bentley mortgage was the property comprised therein 
of sufficient value to realize the amount secured thereby. 

I also find, if necessary so to do, that from the time 
that plaintifif first learned that the Bentley mortgage had 
been filed up to and after the commencement of this action, 
Gay was in insolvent circumstances and the plaintiff could 
not have recovered from him the amount advanced upon 
his mortgage. 

The plaintiff seeks to recover from the Assurance Fund 
created by the Act referred to, the damages sustained by 
him by reason of the Registrar's omission and also claims 
as against defendant Bentley, a declaration that he is 
entitled to a first mortgage or lien on the property com- 
prised in the Primrese mortgage for the amount paid by 
him in satisfaction of that mortgage. 

It will be convenient to first consider the claim of the 
plaintiff to be subrogated to the right of Primrose under 
his mortgage. 

Following the principle laid down in Brown v. McLean^ 
18 O.R. 538, and in Abell v. Morrison, 19 O. R, 669, the 
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plaintiff is, in my opinion, entitled as between defendant 
Bentley and himself to stand in the position of Primrose in 
respect of the security held by him. The circumstances of 
the present case are much stronger in favor of the plaintiff 
than those of the cases referred to, inasmuch as in this case 
the mistake of plaintiff was not caused by any neglect or 
omission on his part. 

But it is contended that the question of plaintiff's 
priority over defendant Bentley, in respect of plaintiff's 
rights under the Primrose mortgage is res judicata. 1, 
by the judgment of Maguire, J., and 2, by the order for 
foreclosure obtained by defendant Bentley. 

I cannot agree with the first contention. The order of 
Maguire, J., was merely a direction for the guidance of 
the Registrar and the learned Judge on that application 
could not enter into or dispense of any question affecting 
the equitable right of the parties. 

Nor can I uphold the second contention, though I am 
not freefrom doubt with respect to it. The effect ofan order 
for foreclosure under sec. 81, is to cut out the equity of 
right of redemption. It cannot effect the right of persons 
claiming under encumbrances prior to that under which it 
was obtained. The plaintiff mortgage was undoubtedly 
cut out by the order, but he is not claiming under that 
mortgage. His claim is to be established as a prior encum- 
brance. His right to be so established could in no sense be 
looked upon as a right or equity of redemption and as such 
baried by the order for foreclosure. Hence I think he 
was not bound in order to preserve his right to oppose the 
application for the order. 

It was also contended by defendant Bentley, that the 
plaintiff had by his laches and delay forfeited any right he 
may have had to be subrogated, and McLeod v. Wadlandy 
25 O. R. 118, was cited in support of that contention. The 
payment in that case is based on the fact that not only was 



122 WB8TBRN LAW Vol. vi. 

there a delay of four years on the part of the plaintiff in 
enforcing his claim, bat there was also such acquiescence 
on his part in the defendant's priority that it would have 
been a fraud on the defendant to deprive him of his legal 
right, and there was the additional fact in that case that 
during the interest between the acquiring of the right and 
the proceedings to enforce it the property had depreciated 
in value and the mortgagor had become bankrupt. 

In the present case no such depreciation has been 
shewn, nor has the position of the parties been materially 
altered since the right accrued, nor has the delay been 
excessive. I therefore think that the laches of the plaintiff 
has not been such as to debar him from enforcing his right. 

I therefore hold that the plaintiff is entitled as against 
the defendant Bentley, to stand in the position occupied by 
Primrose under his mortgage at the time of the payment 
and discharge thereof by the plaintiff, and to a first lien or 
mortgage to the amount thereof and interest thereon on 
the lands mentioned in the pleadings. 

Plaintiff's claim against the assurance fund is under 
sec 108 of the Act referred to. Using the words of the 
section as they appear in the statute, the following is the 
construction which I think should be placed upon it. 

^^ 108 (1) Any person sustaining a loss or damage 
through any omission, mistake or misfeasance of the Beg- 
istrar, or of any of his officers or clerks, in the execution of 
their respective duties under the provisions of this Act, 
and 

(2) Any person deprived of any land, or of any estate, 
or interest in land by the registration of any other person 
as owner of such land, or by any error, omission or misde- 
scription in any certificate of title, or in any entry or 
memorial in the register, and who by the provisions of this 
Act is barred from bringing an action of ejectment or other 
action for the recovery of such land, estate or interest." 
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'^ May in any case in which the remedy hy action for 
recovery of damages as hereinbefore provided is barred, 
bring an action against the Eegistrar as nominal defendant 
for the recovery of damages, &c." 

The words *' and who by the provisions of this Act," 
Ac, refer merely to persons deprived of land, or any estate 
or interest therein, and do not refer to the persons 
mentioned in the first part of the section, viz., persons sus- 
taining loss or damage through any omission, &c., of the 
Begistrar, &c. 

It is therefore, in my view, unnecessary that the plain- 
tiff should, in order to recover under this action, shew that 
he was deprived of land, or any estate or interest therein, 
by the mistake or omission. 

If it had been the intention to confine the remedy 
under sec. 108, to persons deprived of land, or an estate or 
interest therein, I cannot but think that such intention 
would have been made plainly apparent and that the sec- 
tion would have been simpler in its form and would not 
have contained unnecessary words. An '^ error, omission 
or misdescription, in any certificate of title, or in any 
entry of memorial in the register" must result from the 
omission, mistake or misfeasance of the Begistrar or some 
of his officers, and such errors and omissions having been 
provided for in the first part of the section, the words 
quoted would therefere be necessary. 

Sec. 112 enacts that the assurance fund shall not be 
liable for compensation for any loss, damage, or deprivation 
in certain cases. 

The use therein of the words " loss" and " damage" 
in addition to the word " deprivation," supports the view 
that in certain cases not therein provided for, the fund may 
be liable for loss and damage where there has not been any 
deprivation. 

I see no reason why mortgagees who have sustained 
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loss or damage by the mistake or omission of the Registrar, 
even though not thereby deprived of an interest in land, 
should be excluded from the benefit of the assurance fund, 
nor why, so far as the fund is concerned, any distinction 
should be drawn between them and persons deprived of an 
interest in lan^. If it were held that mortgagees were so 
excluded, a mortgage would at best be but a perilous 
security. 

Counsel for the Registrar reierred me to a decision in 
the Victoria Court (Oakden v. Oibbs^ 8 Vic. L. R.,) upon a 
section of the Victoria Act in some respects analagous to 
sec. 108 of our Act, in which it was held that similar 
words in the section of the Victoria Act restricted the 
remedy against the assurance fund to persons deprived of 
land, or an estate or interest therein, but in the judgment 
in that case particular stress is laid on certain words in the 
section of the Victoria Act, (which do not appear in sec. 
108,) as indicating of an intention to so restrict its operation. 

In that case Higginbotham, J., dissented from the judg- 
ment of the majority of the Court as to construction to be 
placed upon the section in question, andm construing sec. 108 
as I have done, I have to some extent adopted his conntruction 
as being, in my view, the most reasonable one. 

By the terms of sec. 108, the remedy under it is ap- 
plicable only to cases where " the remedy by action for 
recovery of damages as hereinbefore provided is barred." 
It was contended onbehalf of the Registrar that the words 
" as hereinbefore provided " referred to sec. 104 and 106 
and that as the effect of these sections was to bar only 
certain actions by persons deprived of land, or an estate or 
interest therein, the right of action under sec. 108 must 
be confined to persons so deprived. 

I see no reason for holding that the words " as herein- 
before provided " refer only to the actions barred by sees. 
104 and 105, if any remedies which a person might 
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have otherwise have had, are barred by any of the other 
provisions preceding sec. 108. Sec. 32 as eflPectually bars 
the remedy against the Registrar in certain cases for 
certain acts and omissions as any remedy is barred by sec. 
105, and the words referred to are in my view applicable 
as well to sec. 32 as to sec. 36. 

The loss sustained by the plaintiff was occasioned by 
the Registrar having bona fide omitted to do an official act 
which he should have done. But for the provisions of sec- 
tion 32 the plaintiff would have had a right of actions 
against him for the loss sustained, and in such an action it 
would not have been necessary for plaintiff to shew that he 
had exhausted his personal remedy against the mortgagor. 
The remedy under section 108 is confined to cases where 
the remedy by action for damages is barred by the pre- 
ceding provisions. I see no reason for holding that in 
order to entitle plaintiff to recover all his remedies, whether 
direct or indirect, should have been so barred. In my 
view it is sufficient for him to shew that his principal rem- 
edy, viz., that against the Registrar has been barred. 

Upon referring to the Victorian Act, New South 
Wales Acts I find that in the sections thereof analagous to 
section 108 of our statute the words are used, "in any case 
in which the remedy by action for the recovery of damages 
as hereinbefore provided is inapplicable." Why the word 
" barred " is used in our Act instead of " inapplicable" I 
cannot understand. In no case in our statute is the remedy 
by action for the recovery of damages entirely barred. It 
is only barred as against certain persons, viz., against the 
Registrar and his officers, in certain cases by section 32, 
and against purchasers and mortgagees in good faith for 
value by section 105. A person sustaining loss by depri- 
vation or otherwise, may have other remedies direct and 
indirect, which are not in any way barred by the statute 
and if it were to be held that, to entitle a person to recover 
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under section 108, all his remedies should be barred by the 
provisions of the statute the assurance fund would be well 
guarded from attack. 

It was not contended by counsel for the Registrar that 
under sections 40 and 43 of the Act, the Bentley mortgage 
could not be deemed to be registered on 7 Oct., 1889, 
inasmuch as documents must be registered in the order in 
which they are presented for registration, and that the 
evidence shews that it was not gjven in for registration on 
that date. That the plaintiff, with knowledge through his 
agent of the circumstances under which it was handed in 
was negligent in not presenting the facts to Mr. Justice 
Maguire on the hearing of the application to him, and that 
by reason of such negligence the plaintiff lost priority over 
Bentley. 

The evidence of Mr. Barker, who was acting as Regis- 
trar at the time the Bentley mortgage was handed in, is 
not clear as to what occurred at that time. His recollection 
is that he refused to take the document because a certifi- 
cate was not produced for a portion of the lands comprised 
and that Mr. West, who brought in the document, then 
asked him to receive and file it as to a portion of the land 
comprised which was not under the Act, that he then 
received it and entered in the day-book a description of all 
the lands comprised and that at the time he received the 
mortgage Mr. West told him he would procure the certifi- 
cate of title in order to procure its registration. 

Accepting Mr. Barker's statement, I think there was a 
suflicient tender of the document for registration at that 
time. The refusal to accept must have been preceded by a 
tender or handing in for the purpose of registration, and 
the reason for refusing it was as had been decided by Mr. 
Justice Maguire untenable. I cannot see that there is 
anything in the circumstances under which the documents 
was tendered, which if they had been submitted to Mr. 
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Justice Maguire would have led him to arrive at a differ- 
ent decision. 

It was also contended that it was not alleged or proved 
that any abstract of title had been demanded by plaintiff 
under section 80 of the Act. Plaintiff having relied upon 
a search. 

It is open to question whether under section 30, plain- 
tiff was entitled to an abstract of title. He was entitled to 
obtain an abstract of any uncancelled instrument affecting 
the land, but it might reasonably be contended that he 
must point out the instruments of which he requires an 
abstract and that the Registrar could not be compelled 
under section 80 to certify that there was no instruments 
or that certain instruments and no others affected the 
lands. 

But I have already held that plaintiff relied upon the 
state of the certificate of title which shewed his mortgage 
and no other encumbrances affecting the lands and I hold 
that he was justified in so relying, and that the endorse- 
ment by the Registrar of the memorial of plaintiffs 
mortgage was equivalent to a certificate that there were 
no prior encumbrances affecting the land other than these 
appearing upon the certificate of title. 

It was further contended that the plaintiff in this action 
is relying upon the search made by him and does not com- 
plain of the omission of the Registrar to enter the 
memorial of the plaintiff's mortgage, but in my view clause 
6 of the statement of claim shews that such omission is 
relied upon by the plaintiff as a ground of action. 

It is also contended that even if the plaintiff was rely- 
ing upon the state of the certificate of title he would not 
be entitled to recover because (1) section 48 provides that 
the entry of the memorial on the certificate of title is only 
evidence of the due re^n^stration of the instrument and 
could have no other effect, and (2) because there was no 
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new certificate issued or no redating of the Certificate 
and the certificate only shews that Gay had a good title 
on the date on which it issued. 

Section 48 does not provide that the entry of the mem- 
orial shall be evidence of registration. It provided that 
the certificate endorsed upon the instrument registered 
shall be evidence of its registration. What then is the 
object of endorsing upon the certificate of title a memorial 
of an instrument afiecting the lands ? Is it not to give 
notice to those dealing with them that they are so affected 
and to what entent they are affected ? 

It is unnecessary for me to deal with the second branch 
of this contention in view of the fact that I have already 
held that this endorsement of the certificate of the 
plaintiff's mortgage was equivalent to a certificate that 
there were no prior encumbrances affecting the land other 
than these appearing on the certificate of title. 

It was also contended that the evidence shews that 
there was an agreement on the part of defendant Bentley 
to take an assignment of plaintiff's mortgage, which 
agreement plaintiff could have enforced. 

It is true that an offer was made by Bentley to take 
over the plaintiff's mortgage, but it does not appear that 
this offer was accepted or that there was any agreement to 
that effect entered into. 

The acceptance of Bentley's offer might possibly have 
opened for plaintiff an avenue for escape from loss, but I 
think he was not bound to take that course and that his 
omission to do so should not debar him from recovering in 
this action, as against the assurance fund. Even though 
he may at that time have known that his mortgage was a 
doubtfal security he was entitled to rely upon it and refuse 
to dispose of it. 

Even if there had been a valid agreement on the part 
of Bentley to take over the mortgage the plaintiff's failure 



18»5. TIMES REPORTS. 129 

to enforce it does not in my view preclude him from claim- 
ing against the assurance fund, because, as I have already 
stated, section 108 does not provide that all remedies by 
action for damages shall have been barred by the statute 
in order to entitle a person to claim against the funds. 

It was also contended that plaintiff should have pro- 
ceeded under sections 114, 115, 116, 117, but I do not see 
how such a proceeding would have availed him because in 
it the equitable right of the parties could not have been 
entered into or disposed of. 

Holding the views I have expressed, I find that the 
plaintiff is entitled to payment against the Registrar for 
the amount of his mortgage, less the amount for which I 
have already held him entitled to a charge upon the lands 
comprised therein in respect of the Primrose mortgage. 
It was agreed at the trial that if plaintiff was found entitled 
to recover against the Registrar he was to be entitled to 
interest on the amount from Ist January, 1890. The 
amount paid to discharge the Primrose mortgage was 
$807, leaving a balance of $193, which, with interest from 
the date mentioned amounts to $259.60, for which plaintiff 
will take payment against the Registrar. 



MACDONALD v. DTJNLOP. 

September 21, 1895.] [Scott, J. 

Where a conveyance by a judgment debtor is attacked the debtor is not 
a necessary party. 

Action by judgment creditors with registered executions 
to set aside conveyance by defendant and by one Hursell 
to his co-defendant his wife. Plaintiff's claimed inter alia 
a judgment vesting the lands in the husband defendant; 
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the judgment debtor otherwise asked no relief against 
him except costs. 

The husband defendant moved to have bis name struck 
out as an unnecessary and improper party. 

S. S. Taylor^ Q. C, for plaintiflEs. 

C. C. McCaul, Q. C, for defendant Alex. Dunlop. 

Per Scott, J., following Wise v. Wardell, L. R. 19 Eq. 
171, and distinguishing Gibbons v. Darvillj 12 P. R. 478 
that judgment debtor was an improper party. 

" In cases like the present when the plaintiffs have 
already obtained judgment and execution, I can see no 
reason why the judgment debtor should be made a party 
where no relief is claimed against him. It seems to me 
that the mere fact of his participating in the fraud is not a 
sufficient ground for adding him as a party for the purpose 
of rendering him liable for the costs of the action." 

Order accordingly. 



LINDON V. GLASS. 
September 28, 1895.] [Scott, J. 

Practice — Costs — Lower scale of tariff up to counterclaim and higher 
scale thereafter. 

Plaintiff sued for $222.00 and gave credit in particulars 
for $119.00, claiming $103.00. The credit was wrong. It 
should have been $99.00 instead of $119.00, and this would 
have brought judgment above $100.00. He was held 
bound by his particulars of claim and the credit. The de- 
fendant counterclaimed for $272.15, but failed. Clause 95 
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of Tariff enables plaintiff to tax costs on higher scale after 
filing of counter claim unless sec. 45 ord. 46, 1894 prevails; 
in cases falling within that section, sec. 45 gives power to 
judge to order that provisions will not apply. 

Held— 

That in view of the fact that plaintiff had by mistake 
given credit for too much, and if not, he would have re- 
covered more than $100, he should be allowed costs on in- 
ferior scale of his action and costs of counter claim on higher 
scale. ISo set off. 

Order accordingly. 



CRAIG V. NEW OXLEY RANCHE CO. 
September 30, 1895.] (Scott, J. 

PrcLciice — Costs — Costs of order to examine plaintiff— Abortive order, 

C F. Harris^ for plaintiff. 

C C McCauly Q.C.^ for defendant. 

The fact that an order to examine a plaintiff issued and 
a motion to set same aside was dismissed with costs, and 
although the plaintiff was duly served but did not attend is 
no reason for refusing costs to defendant. Costs of an 
order for immediate judgment and execution for costs 
under a prior order were disallowed as same were unneces- 
sary by admission of defendant's counsel under sec. 319 
C. J. O. 

A number of other objections were disallowed. Costs 
given to defendant, $15.00. 
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ALISON V. CHRISTIE. 

September 80, 1896.] [Scott, J. 

Practice— Costs—Scale — Replevin action. 

G. C. McCaul, Q.C., for plaintiff. 
C. F, Harris for defendant. 

Review of taxation by defendant of plaintiff's costs. 
Action for detention of a horse sworn as ot $1,000 in value. 
Verdict for return and $10.00 damages. Objection that 
costs should be taxed as of an action under $100. There 
was no evidence of value given at trial. Objections as 
to allowance of instructions for affidavit and advocates' fees 
overruled. An objection to allowing a charge for an order 
for production allowed. Two affidavits on production 
were made. The plaintiffs residing in different parts 
and costs allowed. The defendant got an adjournment 
upon payment of costs of the day. He did not take out 
the order. The plaintiff took out the order to get judg- 
ment for costs, held proper and allowed. 

The plaintiff having succeeded in seven out of eight 
objections, costs were allowed in his favor, following Craig 
V. Nev: Ozley Eanche Co.j supra costs fixed at $10.00. 
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IN THE QUEEN'S BENCH. 



LINES V. WINNIPEG ELECTRIC ST. RY. CO. 
OcTOBBR 17, 1896.] [Bain, J. 

Electric Railway — Immediate cause of an accident — Reasonable rate of 
speed depends on the circumstances of each case. 

County Court appeal. This was an action for damages 
for injuries caused by the plaintiff Emily Lines through 
the alleged negligence of the defendant Company. The 
action was tried by a jury who found a verdict for the 
plaintiffs for $200. The Company appealed on the ground 
that there was no evidence of any negligence on its part 
that would render it liable for the injury complained of. 

It appeared that a team of horses in a wagon was cross- 
ing a bridge the horses took fright at a street car which, 
going in the opposite direction, met and passed them just 
at, or a few feet south of, the south end of the bridge. The 
driver lost control of the horses and they dashed against 
the team of the plaintiffs which was standing with his 
sleigh as close to the sidewalk as it could be got 80 feet 
from the bridge ; the plaintiff, Emily Lines, was sitting in 
the sleigh at the time ; she was thrown out and injured. 
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Plaintiffs contended the car was running at an unreason- 
able rate of speed, and that it was not at once stopped 
when the horses began to show fright. 

H. M. Howelly Q. C, for plaintiffs. 

J. H. Munson^ Q. C, for defendants. 

Held— 

That the appeal must be dismissed with costs. If there 
be evidence that it was through the negligence of the 
Company that the team of horses became frightened and 
unmanageable, such negligence could be properly be said 
to have been the "immediate cause" of the injury to the 
plaintiff and the Company would be liable. The injury 
complained of would seem to be a " natural and probable" 
consequence of the negligence alleged. As regards the 
rate of speed, at all events where limitations have not been 
imposed by competent authority, the rate of speed must be 
reasonable ; and what would or would not be a reasonable 
rate of speed is a question of fact and must depend upon 
the circumstances of each case. Ewing v. Toronto Railway 
Co., 24 O. R. 694 ; Oosnell v. Toronto Railway Co., 21 O. 
B. 663. There was evidence of such negligence as might 
have led to the accident that made it the duty of the Judge 
to leave the case to the jury ; and they found rightly or 
wrongly that the accident did result from the Company's 
negligence, and there was no authority to review this judg- 
ment of fact. The amount awarded, $200, was not 
unreasonable. 

GILES V. MoEWAK 

NovEMBBR 5, 1896.] [Taylor, C. J. 

Husbafid and wife — Statute of Frauds not necessary to be pleaded to obtain 
benefit of— Verbal Ofcreement for one year not to begin at once is 
within the Statute — Husband and wife suing on a quantum meruit 
must in this case sue separately. 

County Court appeal. Plaintiffs, husband and wife 
sued defendant on a demand, stated in the summons as 
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follows : " 1895, April 28. To one year's wages, $400," 
giving credit for various sums amounting to $190, leaving 
the actual amount claimed, $210. 

The County Court Judge considered that it was doubt- 
ful if plaintiffs could recover upon the contract of hiring 
which they set up, but he held they were entitled to re- 
cover for the time they served, on a quantum meruit and 
entered a verdict in their favor for $207.80. Against this 
defendant appealed. 

Plaintiff stated that defendant on the 16 April, 1894, 
hired them for one year at $400 a year with free house and 
fuel. 

Defendant contended that, even if the hiring was for 
one year, the agreement was a verbal one not to be per- 
formed within one year from the making thereof and 
therefore they could not under the Statute of Frauds sue 
upon it. 

The hiring took place on 16 April, but plaintiffs were 
not to go to work till they received a letter from defendant. 
When they received that letter from defendant they start- 
ed for the place on 26 April, 1894 and reached there on 
28. They worked until 26 April, 1895. The agreement 
was a verbal one and one witness stated there was nothing 
said as to when the year was to commence. 

On the appeal plaintiffs contended that the defence of 
the Statute of Frauds could not be taken advantage of 
because it had not been raised by the dispute note ; and 
further, plaintiffs served for a complete year, so the agree- 
ment was taken out of the Statute and they could recover 
upon it. 

Westy for plaintiff. 
BradshaWj for defendant. 
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Held— 

That upon the evidence it did not appear the term of 
service was to begin earlier than, certainly, at the time 
when the plaintiffs received the letter from defendant tell- 
ing them to come. If so, the agreement was one not to be 
performed within the space of one year from the making 
thereof 

It was not certain upon the evidence whether defen- 
dants served a full term or not. 

The Statute of Frauds had not to be pleaded specially 
as the general issue placed upon a plaintiff the onus of 
proving a contract in fact. McMillan v. Williams^ 9 Man. 
R. 627. 

While it was claimed that the plaintiffs performed a 
year's service and so the agreement was not within the 
statute there could be no pretense that they performed the 
year's service within one year from the making of the 
agreement 

The plaintiffs could not maintain the present action 
upon a contract. The question is could they sue jointly as 
they did here ? That there was a joint hiring could not be 
inferred in any way from the nature of the employment. 
The husband was the farmer and managed the farm, the 
outside work. The wife was the housekeeper, the domestic 
house servant of the defendant and his wife. There was 
no joint service whatever. The right then to bring a joint 
action can depend only upon the original contract. But 
that cannot be relied on. The plaintiffs cannot resort to 
that, but must make out their cause of action entirely in- 
dependent of it. They had two separate and distinct 
causes of action for which they must sue separately. 
Crumble v. McEwan^ 9 Man. R. 419. 

Appeal allowed with costs and a nonsuit entered in the 
County Court action. 
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COUNTY COURT OF MORRIS. 



TOWN OF MORRIS v. MAN. 4 N.W. LOAN CO. 
September 21, 1895]. [Prudhommb, C. J. 

A tnunicipcdity cannot assess a loan company whose only interest in 
the municipality was mortgagee in possession of land, 

Craxoford^ Q.Cj for plaintiffs. 

Mull for defendant. 

The following is a summary of the judgment : — 

Plaintiffs are seeking to recover taxes claimed to be due 
to the Town of Morris for the years 1883-4-5 and 1894, with 
interest. The town was practically in a disorganized state 
from 1885 to 1894. There has been no assessment roll 
prepared during those years. 

The clerk has now in his possession the assessment roll 
for 1883 ; the collector's roll for that year is missing. 
According to the assessment roll for 1883, this land was 
assessed to A as owner. For the year 1884 the 
clerk has neither the assessment nor the collector's roll 
The only evidence for that year is a return from the Judi- 
cial Board of the Eastern Judicial District for the years 
1883 and 1884, and this return does not indicate against 
whom this land was assessed. For 1885 the clerk has both 
the assessment and the collector's roll. In the assessment 
roll the land appears as being taxed against B as owner ; 
the name of B appears also in the collector's roll. 

In 1894 there is both the assessment and collector's 
roll. In both of them this land is taxed against defendants 
as owners, non-resident. It appears that C was the owner 
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of that land in 1882. On Dec. 2nd, 1882, he mortgaged 
the same to defendants for the sum of $800. The princi- 
pal was to become due on January 1, 1888, and interest in 
January and July of each year. One of the covenants of 
this mortgage provides that defendants may sell said land, 
on default of payment for one month, on giving one month's 
notice. C left immediately after he gave this mortgage 
and his whereabouts are unknown. In 1889 defendant 
took possession of the premises and rented the same. 

In ^894 there was a monthly tenant. One D leased it 
trom 21 May to 21 September, 1894. Then one E rented 
rented same on 1 March, 1895, and is still in possession. 
Defendants never foreclosed their mortgage nor sold this 
land. They were merely mortgages from 1882 to 1889, 
and from 1889 till to-day they became mortgagees in pos- 
session. That land may be worth about $300 and there is 
still $800 due to defendants on their mortgage. The col- 
lector's roll shows that arrears for taxes for 1883 and 1894 
are to be added the taxes for school purposes. The plain- 
tiff relies on s. 185, cap. 101 R.S.M., which by s. 8, c. 21, 
67 Vic, was made applicable to back taxes. 

S. 135 says that the production of a copy of the collec- 
tor's roll shall be sufficient evidence of debt. 

8. 94 provides that when the assessment roll is finally 
revised it must be taken and held as the assessment roll of 
the municipality for all purposes, until a new roll is made. 

The defendants contend that the municipality has the 
right to tax and assess only against tenants or occupants 
and resident owners or of non-residents if required in writ- 
ing by such non-resident owner, and as defendants are not 
within these definitions, the town had no jurisdiction 
over defendants and cannot tax them personally, but must 
look to the land for payment. In the City of Brantford v. 
Ontario Investment Co.^ 15 A.R. 605, defendants were as- 
sessed for personal property within the city. C. J. Hag- 
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garty said, in Nickle v. Douglas^ 87 Q.6.n.C. 8, in this 
point : ^^ My learned brother Burton discusBee this point, 
and I fully concur in his conclusion that if the assessed 
party be neither resident in the municipality nor possesses 
any assessable property therein, he is not assessable and he 
is not bound to appeal. The case before us is far stronger 
against the municipality, as here there was neither resi- 
dence, occupation or ownership of anything assessable and 
all the plaintiffs could show in support of their claim would 
be the illegal act of their assessor and the mot ive of assess- 
ment to the defendants in London. If this be sufficient 
they could compel any number of non-residents and non 
owners all over the Province to appear and appeal against 
a wholly wrong assessment at the peril of being conclu- 
sively bound by their omission so to do. This was an as- 
sumption of a right to deal with a subject matter not within 
their jurisdiction." The judgment refers to s. 84 if the 
B.S.O. (1887) cap. 193, which says that the personal prop- 
erty of incorporated company shall be taxed against the 
company, the same as against partnership. S. 35 provided 
that the personal partnership is to be assessed at the usual 
place of business of same. The evidence established the 
&ct that the defendant's company had noplace of business 
within the city of Brantford. In Pratt v. The City of 
don, 19 Ont. A.R. 675, Pratt sued to recover back taxes 
paid under protest. The Court held that he was not carry- 
ing on business within the municipality of Brantford, and 
that consequently the municipality had no right to assess 
him. The tax was for personal property. Burton, J., 
said : "In the case referred to {McCarrall v. Watkins, 19 
U.C.Q.B. 248) the party assessed was resident within the 
municipality and was assessed as the owner of real estate, 
being a resident subject to the jurisdiction of the assessor, 
and if that officeiTmade a mistake in assessing him for pro- 
perty he did not own, whether that property was real or 



140 WESTERN LAW Vol. vi. 

personal, a complete remedy was afibrded by appeal, that- 
if an assessor has assumed to assess real property not occa 
pied against a person not resident within the municipality 
unless at his own request, it is clear that such an assess- 
ment would be invalid. If the assessor had power to assess 
it would be altogether immaterial how utterly and mani- 
festly erroneous might be their decision. S. 19, cap. 101 
R.S.M. was borrowed from the Ontario Municipal Act, is a 
copy of cap. 193 s. 3 R.S.O., — Harrison^ a Municipal Man- 
ual 708, — with few immaterial changes. The only real dif- 
ference is that s. 19 has these following words, as an addi- 
tion which is not found in the Ontario Statute : ^ The as- 
sessor shall assess unoccupied lands to the owner if he is 
aware of his nam«.' According to the Ontario Statute 
unoccupied lands could be assessed against the owner.'^=-If 
such owner resided within the municipality, or if residing 
outside of the limits of the municipality, he required by a 
written notice his name to be entered on the roll. These 
two conditions were made indispensable to the proprietor 
being assessed in his own name, on the roll. The assessor 
could not place the name of a non-resident owner without 
his request. This is made still more clear in s. 15, cap. 
180 R.S.O., HarrisorCs Municipal Manual^ pp. 625, 626. 
A note at the top of 626 reads as follows : ^ The assessor 
has no legal right to place on the roll the name of a non- 
resident owner, merely, because he is known to him.' Our 
own statute provides for a third class of owners who can be 
assessed in their own name ; in the case of unoccupied 
lands, ' If the assessor is aware of the owner's name, the 
unoccupied lands means lands of non-residents.' Conse- 
quently even if the owner does not reside within the muni- 
cipality and does not require to be entered on the roll, the 
assessor may still on his own motion, if he is aware of his 
name, enter his name. 

^^ In my opinion our statute provides for the case of the 
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assessor placing the name of a non-resident owner, without 
his written request, whilst the Ontario statute does not 
allow that. Of course our statute imposes as a condition 
to the assessor that he should know the owner's name. 
Suppose that, as in this case, the assessor thought that the 
defendants were the owners and it turns out subsequently 
that he made an error and was not, as a matter of fact, 
" aware of the owner's name." Dp sees. 56, 78 and 84, 
cure that error ? S. 78 makes the assessment roll after it 
is finally revised, " binding on all parties concerned," not- 
withstanding any error committed in regard to said roll. 
S. 84 declares it to be final for all purposes. But these 
three sections refer only to matters which come within the 
jurisdiction of the assessors. It has been held • over and 
over again in Ontario, that if an owner has no place of 
business or domicile within the municipality and does not 
ask to be placed on the assessment roll, the assessor cannot 
legally place his name on, and that in case he would place 
his name on by error, believing him to be domiciled or to 
have a place of business within the municipality, that would 
not give him any jurisdiction. I think that the same reas- 
oning should apply to the case of an assessor in Manitoba 
placing the name of a non-resident owner without his re- 
quest. The assessor has a right to do that only if he is 
aware of the name of the non-resident owner. The assessor 
^nnqt be said to have been aware of his name, when he 
places the name of a party who never was the owner. 

8. 20 gives the assessor the right to assess lands occu- 
pied in the name of the tenant or occupant, and of the 
owner, if he can ascertain his name. Assuming that this 
land was occupied by a tenant who assessed, although their 
evidence is the other way, then the assessor could have 
assessed both to the tenant and owner, but to this latter 
only if he could ascertain his name. If he puts the name 
of any one else but the true owner, as owner of the land. 
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then the assessor cannot be said to have ascertained his 
name. The following cases will be found as bearing upon 
this case : Nickle v. Douglas, 85 U.C.R 126 ; 87 U.C.R. 
51 ; London Mutual Insurance Co. v City of London^ A-IL 
629 ; Kingston Canada Life Insurance Co., 19 O.R. 46. In 
the case of Watt v. The City of London, 22 O.R. 800, Mr. 
Meredith^ Q.C., argued that the decision of the County 
Court Judge that plaintiffs did business in London, was 
final. The Supreme Court upheld the decision of the Court 
of Appeal above cited, refusing consequently to adopt Mr. 
Meredith's argument. See also Municipality of Berlin v. 
Grange, 6 U.C.C.P. 211. 

In McCarrall v. Watkins, 19 U.C.Q.B. 248, plaintiff 
was assessed as owner. He was residing within the muni- 
cipality. This decision has no analogy with the case before 
me. See also Harrison's Municipal Manual (Edn. 1889), 
769 (note 9), 712. 

In Niagara Falls Suspension Bridge Co. v. Gardner, 29 
U.C.Q.B. 194, the Court Judge held that the chief part of 
the bridge was personal, not real property. The Court of 
Appeal held that although the County Judge made an 
error in the finding, he had jurisdiction to say whether the 
property was assessed too high or too low, and his decision 
was final. ^^ If the Judge were to decide that non-residents 
should be assessed personally on the roll, although they 
had given no notice to be so assessed, his decision would 
not be final." 

As to where owners can be considered occupants, I may 
refer to the Bank of Toronto v. Fanning, 17 Grant Chy. 
Rep. 514-516. Spragge, C. J., said : " The occupancy 
contemplated by the statute is a visible occupancy ; some- 
thing that the officer whose duty it is to note the fact can 
! see. The word'resident'is applied to the case of the owner 
of land assessed who is living upon it ; the word ^occupant' 
to the case of some person, other than the owner, living 
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upon the lands ; both words import actual visible occupa- 
tion." Plaintiffs claimed that defendants were estopped 
because one Robinson, defendants' travellini; agent, said 
that defendants were willing to pay those if the money 
went to keep the schools. Defendant cannot be bound by > 
such an agent. He was authorized to waive the right of * 
defendants to question the jurisdiction of the assessor to 
assess them at all. The tax of 1894 was for school pur- 
poses. 8. 112, cap. 127, R.S.M. says that said tax is to be 
levied by the municipal council in the manner provided in 
the Public School Act and the Municipal and Assessment 
Act. 8. 124 says that the taxable property in a munici- 
yality for school purposes shall include all property liable 
to the Municipal Taxation Act. 

I construe s. 185, cap. 101, as meaning that a copy of 
the collector's roll for each year must be produced. Other- 
wise land might be assessed against a party one year, and 
against another the following year, and so on for several 
years, and the collector's roll would show that all the 
arrears would be added to and heaped upon the head of 
the last owner of the land. I then hold, 1. That as to 
the years 1883-4-5 there is no evidence to show that defen- 
dants were assessed for the same and the collector's roll 
also fails to show the same. On the contrary the land, at 
least for 1888 and 1885, was assessed against other people. 
Consequently defendants cannot be liable for those taxes 
under any event. 2. For the year 1894 defendants were 
assessed as owners, but as they were non-residents they 
could be assessed only : (a) in case they required in writing 
BO to be; (b) or in case they were owners. 3. That our 
Assessment Act in authorizing the assessors to assess the 
non-resident owners with ^exacting a previous written re- 
quest, on their part, made it conditional to the oxercise of 
this right, that such non-residents should be owners. A 
mere unsuccessful attempt to find the name of the owner 
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and the entering on the roll of the name of the party whom 
the assessor believes to be the owner, is not sufficient to 
give jurisdiction to the assessor. When that party is neither 
resident nor owner and has not requested to have his name 
on the roll, the jurisdiction of the assessor is outside. 
4. That when a non-resident who is not owner and has not 
made any request to be put on the roll, is nevertheless 
illegally assessed, he is not obliged to appeal from the roll, 
but may treat said assessment in so far as he i^ concerned, 
as a nullity. 5. That under s. 185 a copy of the collector's 
roll for each year sued for, must be produced, when re- 
quired, if the said roll can be found. A copy of the roll of 
the last year, showing all the arrears due, is not sufficient. 

Judgment for defendants with costs. 



IN THE SUPREME COURT OF THE N. W. T. 



HUDSON'S BAY COMPANY v. RONALD, ADMIN- 
ISTRATOR OF CASTELLAIN, DECEASED. 

Sbptbmbbr 20, 1895.] [D. L. Scott, J. 

Practice— Embarassing defence— Action against an executor — Is a home- 
stead be/ore patent an asset in an administrator's hands, 

S. S. Taylor^ Q.C, for plaintiflT. 
McCarthy^ Q. C, and BangSy for defendant. 

Plaintiff applied under Sec. 96 to strike out defendant's 
appearance, on the grounds that he has no defence to the 
action. The defendant did not deny that the debt sued 
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for by the plaintiffs — about $600 — was due to them by 
deceased, but shews that there are other debts due by 
deceased to the amount of $550 ; that the assets of deceas- 
ed consist of personal property to the value of about $170 ; 
and a homestead under the Dominion Lands Act, together 
with the improvements thereon valued at about $1,000 ; 
that at the time of the death of the deceased his home- 
stead duties were not completed ; that the defendant after- 
wards performed them, and on the 28 August, last re- 
ceived a certificate of recommendation for patent, but has 
not yet received a patent. It is apparent that apart from 
the lands defendant has not sufficient assets of the 
deceased to satisfy the plaintiff's claim and would there- 
fore be bound in order to protect himself, to plead plene 
administravit The question arises whether the lands are 
assets in his hands when the patent therefore has not 
yet issued to him or to deceased. I refrain from express- 
ing my opinion beyond stating that it appears to me to be 
open to reasonable doubt. Entertaining that doubt I must 
refuse the application, costs reserved until after trial. 

Defendant applies for a stay of proceedings in the 
action until he can administer the estate. I cannot find 
that I have any power to make such an order. I doubt 
whether in any event I should make the order on this 
application. 
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SUPREME COURT OF CANADA. 

CITY OF QUEBEC v. THE QUEEN. 
Ottawa, 9 Oct., 1894.] [Exchbqubr Court. 

Constitutional law — Dominion government — Liability to action for 
tort — Injury to property on work — Non-feasance— jg Vic,, c ^7 
(D)-'R. S. C, c 40, s. 6— so and 61 Vic, c, 16 (£>). 

By 60 and 51 Vic, c. 16 (D) the Exchequer Court is 
given jurisdiction to hear and determine, inter alia : 
(c) Every claim against the Crown arising out of any death 
or injury to the person or to property on any public work, 
resulting from the negligence of any officer or servant of 
the Crown while acting within the scope of his duties or 
employment ; 

(d) Every claim against the Crown arising under any 
law of Canada. 

In 1877 the Dominion Government became possessed of 
the property in the City of Quebec on which the citadel is 
situated. Many years before that a drain had been con- 
structed through this property by the Imperial authorities, 
the existence of which was not known to the officers of the 
Dominion Government, and it was not discovered at an 
examination of the premises in 1880 by the City Engineer 
of Quebec and others. Before 1877 this drain had become 
choked up, and the water escaping gradually loosened the 
earth until 1889, a large portion of rock fell from the cliff 
into a street of the city below, causing great damage, for 
which compensation was claimed from the Government. 

Pelletier^ Q. C, and QuinUj Q. C, for the appellant. 

Hoggy Q. C, for the respondent. 
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Held— 

Affirming the decision of the Exchequer Court, that as 
the injury to the property of the city did not occur upon a 
public work, sub-sec. (c) of the above Act did not make the 
Crown liable, and moreover there was no evidence that the 
injury was caused by the negligence of any officer or ser- 
vant of the Crown while acting within the scope of his 
duties or employment. 
HeU— 

Per Strong, C. J., and Fournier, J., that while sub-sec. 
(c) of the Act did not apply to the case, the city was en- 
titled to relief under sub-sec, (d) ; that the words " any 
claim against the Crown" in that sub-section, without the 
additional words would include a claim for a tort ; that 
the added words, " arising under any law of Canada," do 
not necessarily mean any prior or existing law or statute 
law of the Dominion, but might be interpreted as meaning 
the general law of any Province of Canada ; that this 
case should be decided acccrding to the law of Quebec 
regulating the rights and duties of proprietors of land 
situated on different levels ; and that under such law, the 
Crown, as proprietor of land on the higher level, was bound 
to keep the drain thereon in good repair and was not 
relieved from liability for damage caused by neglect to do 
so by the ignorance of its officers of the existence of the 
drain. 

Appeal dismissed with costs. 

THE QUEEN v. FILION. 
March 11, 1895.] [Exchbqubr. 

Crown — Negligence of servants or officers — Common employment — 
Law of Quebec— ^o and 5/ Vic.^ c. /6, s. /6 (c), 

A petition of right was brought by F. to recover dam- 
ages for the death of his son caused by the negligence of 
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servants of the Crown while engaged in repairing the 
Lachine Canal. 

Monk^ Q. C, and Coderre^ for appellant. 
Hogg^ Q. C, for respondent. 

Held— 

Affirming the decision of the Exchequer Court, Tasche- 
reau, J., dissenting, that the Crown was liable under 50 
and 51 Vic, c. 16, s. 16 (c) ; and that it was no answer to 
the petition to say that the injury was caused by a fellow 
servant of the deceased, the case being governed by the 
law of the Province of Quebec, in which the doctrine of 
common employment has no place. 

Appeal dismissed with costs. 

LEWIS V. ALEXANDER. 
May 6, 1895.] [Ontario. 

Municipal corporation — Petition Jor drain — Use of drain as common 
sewer — Connection with drain — Nuisance — Liability to householder. 

Ratepayers of a township petitioned, under sec. 570 
of the Municipal Act of Ontario, for a drain to be con- 
structed " for draining the property " described in the 
petition. The township was afterwards annexed to the 
adjoining city and the drain was thereafter used as a com- 
mon sewer, it being as constructed fit for such use. An 
action was brought against a householder, who had con- 
nected the sewage from his house with said drain, for a 
nuisance resulting therefrom at its outlet. 

McCarthy y Q. C, and Fraser for appellant. 

Gibbons, Q. C, and Cameron for respondent. 

Held— 

Affirming the decision of the Court of Appeal (21 Ont. 
App. R. 613) Taschereau and Qwynne, JJ. dissenting. 
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that sec. 570 empowered the township to constructs drain, 
not only for draining off surface water, but sewage gener- 
ally and the householder was not responsible for the conse- 
quences of connecting his house with the drain by permis- 
sion of the city. 

Where a by-law provided that no connection should be 
made with a sewer except by permission of the city en- 
gineere, a resolution of the city council granting an appli- 
cation for such connection on terms which were complied 
with and the connections made was a sufficient compliance 
with said by-law. 

Appeal dismissed with costs. 

TORONTO RY. CO. v. CITY OP TORONTO. 
May 6, 1895.] [Ontario. 

Negligence — Obstruction of street — Accumulation of snom — Question of 
facts — Finding of jury. 

An action was brought against the City of Toronto to 
recover damages for injuries incurred by reason of snow 
having been piled on the side of the streets and the Street 
Railway Company was brought in as third party. The 
evidence was that the snow from the railway tracks was 
piled upon the roadway and that from the sidewalks was 
placed there also. The jury found that the disrepair of the 
street was the act of the Railway Company which was 
therefore made liable over to the city for the damages as- 
sessed. The Company contend on appeal that the verdict 
was perverse and contrary to evidence. 

Laidlaw^ Q. C, and Bicknell for appellant. 

FullertoTiy Q. C, for respondent. 
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Held— 

Affirming the decision of the Court of Appeal, that 
under the evidence given of the manner in which the snow 
from the track had heen placed on the roadway immediate- 
ly adjoining, the jury might reasonably be of the opinion 
that if it had not been so placed there the accident would 
not have happened, and therefore the verdict was not per- 
verse. 

Appeal dismissed with costs. 

NORTHERN PACIFIC RY. CO. v. GRANT. 
Mat 6, 1895.] [Ontario. 

Railway Co. — Carriage of goods — Carriage over connecting lines — 
Authority of agent, 

E., in British Columbia, being about to purchase goods 
from G. in Ontario, signed, on request of the freight agent 
of the N. P. Ry. in B. C, a letter to G. asking him to ship 
goods via the G. T. Ry. and Chicago and N. W., care of 
N. P. Ry. at St. Paul. This letter was forwarded to the 
freight agent of the N. P. Ry. Company at Toronto, who 
sent it to G., and wrote him : 

" I enclose you card of advice and if you wil kindly fill it up, when 
you make the shipment send it to me, I will trace and hurry them through 
and advise you of delivery to consignee." 

G. shipped the goods as suggested in this letter deliver- 
able to his own order in B. C. 

McGregor for appellant. 

Wells and Nesbitt for the respondent. 

Held— 

Affirming the decision of the Court of Appeal, (21 
Ont. App. R. 822, and of the Divisional Court 22 O. R. 
645) that on arrival of the goods at St. Paul the N. P. Ry. 
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was bound to accept delivery of them for carriage to B. C. 
and to expedite such carriage ; that they were in the care 
of said Company from St. Paul to B. C; that the freight 
agent at Toronto had authority so to bind the Company ; 
and that the Company was liable to G. for the value of the 
^ods which were delivered to E. at B. C. without an order 
from G. and not paid for. 

Appeal dismissed with costs. 



THE TORONTO RAILWAY CO. v. GRINSTED. 

Mat 6, 1895.] [Ontario, 

Negligence — Street Railway — Ejectment Jrom car — Exposure to cold — 
Consequent illness — Damages — Remoteness of cause. 

In an action by G. against a street railway company for 
damages in consequence of being wrongfully ejected from 
a street car, the evidence was that G. had paid his fare and 
been transferred to the car from which he was ejected ; 
that he was in a state of prespiration from his altercation 
with the conductor, and had to wait twenty minutes for 
another car ; and that the weather being severe he caught 
cold and was laid up for some time with bronchitis and 
rheumatism. His medical attendant testified that when he 
left the car his physical condition was such as would make 
him liable to contract the illness which ensued. The jury 
gave a verdict for G., severing the damages, allowing $200 
for the ejectment and $300 for the illness, finding that it 
was a natural and probable result of the ejectment. 

Bicknell for appellant. 

Mc Whinney for respondent. 

The Company appealed from the assessment of $300. 
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Held— 

Affirming the decision of the Court of Appeal, Gwynne, 
J., dissenting, that under the circumstances the jury were 
justified in finding that the illness was the natural and 
probable result of the ejectment and that the cause of dam- 
age was not too remote. 

Appeal dismissed with costs. 

TORONTO RY. CO. v. GOSNELL. 
Mat 6, 1895.] [Ontario. 

Negligence — Street railway — Management of car — Excessive speed — 
Contributory negligence, 

G., while driving a coal car along one of the streets of 
Toronto, started to cross a street railway track and before 
getting across the cart was struck by a car coming along 
the track, and G. was thrown out and injured. In an 
action against the Railway Company for damages, the evi- 
dence was that G. did not look to see if a car was coming 
before going on the track ; that when he went on the car 
coming was 70 or 80 feet away ; and that it was going at 
an excessive rate of speed. A verdict for G. was sustained 
by the Divisional Court and Court of Appeal. 

Osier ^ Q. C, and Laidlaw, Q. C, for appellant. 

Fullertoriy Q. C, for respondent. 

mid— 

Affirming the decision of the Court of Appeal (21 Ont. 
App. R. 553) Gwynne, J., dissenting, that the verdict 
should stand ; that persons crossing the tracks had a right 
to rely on the cars being driven moderately and prudently, 
and if not so driven the company was responsible for in- 
jury resulting therefrom ; and that Q. was not guilty, for 
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^f he had looked he would have seen that he had time to 
cross, assumiDg that the car was going at a moderate rate 
of speed, and he should not be in a worse position by not 
looking than he would have been otherwise. 

Appeal dismissed with costs. 

VILLAGE OF POINTE CLAIRE v. POINT 
CLAIRE TURNPIKE ROAD CO. 

6 May, 1895.] [Qubbec. 

statute— Construction of— Retroactive effect of— Municipal corporation — 
Turnpike Road Company — Erection of toll gates — Consent of 
corporation. 

A turnpike road company had been in existence for a 
number of years in the village of Pointe Claire ; and had 
erected toll gates and collected tolls therefor, when an Act 
was passed by the Quebec Legislature, 52 Vic, 3. 43, for- 
bidding any such company to place a toll or other gate 
within the limits of a town or village without the consent 
of the corporation. Sec. 2 of said Act provided that '* this 
Act shall have no retroactive effect," which section was 
repealed in the next session by 54 Vie, c. 36. After 52 
Vic , c. 43 was passed, the company shifted one of its toll 
gates to a point beyond the limits of the village, which 
limits are subsequently extended so as to bring said gate 
within them. The corporation took proceedings against 
the company, contending that the repeal of section 2 of 53 
Vic, c. 43, made that Act retroactive, and that the shifting 
of the toll gate without the consent of the corporation was 
a violation of said Act. 

Geoffrion^ Q. C, and Charbonneau for appellant. 
St. Pierre^ Q. C, for respondent. 
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Held— 

Affirming the decision of the Court of Queen's Bench, 
that as a statute is never retroactive unless made so in 
express terms, sec. 2 had no eflfect, and its repeal could not 
make it retroactive ; that the shifting of the toll gate was 
not a violation of the Act, which only applied to the 
erection of new gates ; and that the extension of the limits 
of the village could not effect the possessory rights of the 
comyany. 

TOWN OF TRENTON v. DYER ET AL. 

Mat 6, 1895.] [Ontario. 

statute — Directory or imperative requirement — Municipal corporation 
— Collection of taxes— Delivery of roll to collector— s^ Vic,^ c. 48 {O). 

By s. 119 of The Ontario Assessment Act (56 V., c. 48), 
provision is made for the preparation in every year by the 
clerk of each municipality of a " collector's roll " contain- 
ing a statement of all assessments to be made for municipal 
purposes in the year, and s. 120 provides for a similar roll 
with respect to taxes payable to the treasurer of the Pro- 
vince. At the end of s. 120 is the following: "The clerk 
shall deliver the roll, certified under his hand, to the col- 
lector on or before the first day of October." 

Marshy Q. C, and Delaney for appellant. 

Abbott for respondent Dyer. 

Clute^ Q. C, and O^RourkCy for other respondents. 

Held— 

Affirming the decision of the Court of Appeal (21 Ont 
App. R. 379), that the provision as to delivery of the roll 
to the collector was imperative, and its non-delivery was a 
sufficient answer to a suit against the collector for failure 
to collect the taxes. 
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Held— 

Also, that such delivery was necessary in the case of the 
roll for municipal taxes provided for in the previous sec^ 
tions as well as in that for provincial taxes. 

Appeal dismissed with costs. 

K A. GLASS CO. v. BARSALOIT. 
May 6, 1896. J [Quebbc. 

Contract — Consitudion of — Agreement to discontinue business — 
Determination of agreement, 

B, a manufacturer of glassware, entered into a contract 
with two companies in the same trade, by which in consid- 
eration of certain quarterly payments, he agreed to discon- 
tinue his business for five years. The contract provided 
that if at any time during the five years any furnace should 
be started by other parties for the manufacture of glass- 
ware, either of the said companies could, if it wished, by 
written notice to B, terminate the agreement " as on the 
first day on which glass has been made by the said fur- 
nace," and the payments to B. should then cease unless he 
could show ^' that said furnace or furnaces at the time said 
notice was given could not have a production of more than 
♦100 per day." 

Martin^ Q. C, (Ontario Bar) and Martin for appellant. 

Biiqut^ Q. C, and Oeoffrion^ Q. C, for respondent. 
Held— 

Affirming the decision of the Court of Review, that 
under this agreement B. was only required to show that 
any furnace so started did not have an actual output worth 
more than $100 per day on an average for a reasonable 
period, and that the words " could not have a production 
of more than one hundred dollars per day" did not mean 
mere capacity to produce that quantity whether it was 
actually produced or not. 

Appeal dismissed with costs. 
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LABORGE 

V. 

EQUITABLE LIFE ASSURANCE SOCIETY. 
Quebec] [May 6, 1895. 

Contract — Insurance Co. — Appointment of medical examiner— Breach 
of contract — Authority of agent. 

The medical staff of the Equitable Life Assurance 
Society at Montreal consists of a medical referee, a chief 
medical examiner, and two or more alternate medical ex- 
aminers. In 1888 L. was appointed an alternate examiner 
in pursuance of a suggestion to the manager by local 
agents that it was advisable to have a French-Canadian on 
the staff. By his commission L. was entitled to the privi- 
leges of such examinations as should be assieued to him 
by, or required during the absence, disability or unavail- 
ability of, the chief examiner. After L. had served for four 
years it was found that his methods in holding examina- 
tions were not acceptable to applicants, and he was reques- 
ted to resign, which he refused to do, and another French- 
Canadian was appointed as an additional alternate exam- 
iner, and most of the applicants thereafter went to the 
latter. L. then brought an action against the Company 
for damages, claiming that on his appointment the general 
manager had promised him all the examinations of French- 
Canadian applicants for insurance. He also alleged that he 
had been induced insure his own life with the Company on 
the understanding that the examination fees would be more 
than sufficient to pay the premiums, and he asked for re- 
payment of amounts paid by him for such insurance. 

GreenshieldSj Q.C., for appellant. 

MacMaster^ Q.C., for respondents. 
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HeldL— 

Affirming the decision of the Court of Queen's Bench 
(Q.K. 3 Q.B. 512), which reversed the judgment of the 
Superior Court (Q.R- 8 B.C. 384), that by the contract 
made with L. the Company were only to send him such 
cases as they saw fit, and could dismiss him or appoint 
other examiners at their pleasure ; that the manager had 
no authority to contract with L. for any employment other 
than that specified in his commission ; and that he had no 
right of action for repayment of his premiums, it being no 
condition of his employment that he should insure his life 
and there being no connection between the contract for 
insurance and that for employment. 

Appeal dismissed with costs. 



HAMILTON BRIDGE CO. v. O'CONNOR. 

Ontario.] [May 6, 1895. 

Negligenci^Use of darifierous machinery — Orders of superior— RecLSon- 

able care. 

O. was employed in a factory for the purpose of heat 
ing rivets, and one morning, with another workman, he 
was engaged in oiling the gearing, ic, of the machinery 
which worked the drill in which the rivets were made. 
Having oiled a part the other workman went away for a 
time, during which O. saw that the oil was running off the 
horizontal shaft of the drill and called the attention of the 
foreman of the machine shop to it and to the fact that the 
shaft was full of ice. The foreman said to him, " run her 
up and down a few times and it will thaw her off." The 
shaft was seven feet from the floor and on it was what is 
called a buggy, which could be moved along it on wheels. 
Depending from the buggy was a straight iron rod into 
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the hollow end of which was inserted the drill secured by 
a screw and attached to the buggy was a lever over six 
feet long. O., when so directed by the foreman, tried to 
move the buggy by means of the lever, but found he could 
not. He then went round to the back of the spindle and 
not being able then to move the buggy, came round to the 
front, put his two hands upon a jacket around the spindle 
and put the weight of his body against it ; it then moved 
and he stepped forward to recover his balance, when the 
screw scouring the drill caught him about the middle of the 
body and he was seriously injured. In an action against 
his employers for damages, it was shown that O. had no 
experience in the mode of moving the buggy ; that the 
screw could have been guarded and that the mode adopted 
by O. was a proper one. 

Brueej Q.C.^ for the appellants. 

Staunton for the respondent. 

Affirming the decision of the Court of Appeal (21 Ont 
App. R. 596), and of the Divisional Court (25 O.R. 12) 
Qwynne, J., dissenting, that the jury were warranted in 
finding that there was negligence in not having the screw 
guarded, that as the foreman knew that O. had no experi- 
ence as to the ordinary mode of doing what he was told he 
was justified in using any reasonable mode ; that he acted 
within his instructions in using the only efficient means 
that he could ; and that under the evidence he used ordin- 
ary care. 

Appeal dismissed with costs. 
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MERRITT V. HEPEN8TAL. 
October 31, 1896.] [Nbw Brunswick. 

Negligence — Master and servant — Contributory negligence — Admission 

of evidence, 

M., a grocer, sent out a man Id hie employ with a horse 
and wagon to deliver parcels. After delivering all but 
one, the man went to his supper, after which, without re- 
turning to the place where he had been before, starting for 
home, he proceeded to deliver the remaining parcel some 
two or three blocks distant therefrom, and on his way a 
child was struck by the wheel of his wagon and seriously 
injured. In an action by the father of the child against 
M., evidence was admitted, subject to objection, of the 
nurse who attended the child, to the effect that, in her 
opinion, a urinary trouble, from which the child suffered 
was the result of the accident. The medical attendant 
testified that such trouble might have been caused by the 
accident, but that it was a very common thing with 
children. The Judge who tried the case, without a jury, 
gave judgment for the plaintiff with $260 general damages, 
and $60 damages for the urinary trouble. A verdict for 
for defendant or a new trial was moved for on the grounds 
of contributary negligence; that when the accident 
occurred the driver had not returned to his master's em- 
ployment ; that the evidence of the nurse was improperly 
admitted ; and that there was no evidence to justify the 
$60 assessed as special damages. The judgment of the trial 
judge having been sustained by the Full Court. 

C -4. Stockton^ for appellant. 

Armstrong^ Q. C, for respondent. 

Affirming the decision of the Supreme Court of New 
Brunswick, that the servant of M. having one parcel to 
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deliver after his supper, resumed his master's employment 
as soon as he started for the purpose, and with the inten- 
tion of delivering it, and eonsequenth- was on his master's 
husiness when the accident happened ; that the evidence 
showed negligence on the part of the servant in not look- 
ing out for persons on the street, and there was no 
evidence of contributory negligence ; that the evidence of 
the nurse, not being given as expert evidence was admiss- 
ible, but if not, the case having been tried without a jnry, 
the Court on appeal could deal with the whole evidence 
just as the trial judge could, and there was sufficient to 
warrant the verdict for the plaintiff if the testimony of the 
nurse M^as rejected ; and that the wohle of the damages 
assessed were fully warranted. 

Appeal dismissed with costs. 
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WELLS V. McCarthy. 

NovBMBBR 5, 1895.] [Taylor, C. J. 

Profnissory note — Endorsement of a firm name as a matter of form does 
not change the liability of the parties. 

County Court appeal. Plaintiffs sued on a promissory 
note made by J. Harvey in favor of J. L. Wells 4; Co. in- 
dorsed as shown on the note in the following order : G. A. 
McCarthy, J. L. Wells & Co., J. F. Harvey and J. L. 
Wells. 

At the trial a nonsuit was moved for on the ground 
that J. L. Wells & Co., being the payees and plaintiff being 
identical with J. L. Wells & Co., he could not sue 
defendant as defendant's indorsement must be taken as 
subsequent to his, though actually appearing on the note 
as apparently first in order. 

The County Court Judge entered a nonsuit and plain- 
tiff appealed. 

Monkman for plaintiff. 

Elliott for defendant. 
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That the evidence showed that the indorsation by the 
defendant was as surety, with the intention that he should 
be liable for payment of the note, and indorsation by John 
L. Welle & Co. could be mere matter of tbrm only. It 
seemed clear from the evidence, so far as that had been 
given, that if the defendant had paid the note he could 
not have recovered back the money so paid from John L. 
Wells & Co. whether they and the plaintiff were the same 
persons or not. Macdonald v. Whitfield^ 8 A. C. 783. 

Nonsuit set aside and new trial ordered with costs. 

BOLE V. ROSE. 
Degbmber 5, 1895.] [Taylor, C. J. 

A notice of motion made by a person not a party to the suit should set 
out the place of abode of the party moving 

A writ of execution was placed in the sheriff's hands 
and the landlord served a notice claiming three month's 
arrears of rent, but the sheriff refused to recognize his 
claim. The landlord then served a notice of motion claim- 
ing payment of the rent out of the moneys in the hands ot 
the sheriff. 

The objection was taken that this was the first pro- 
ceeding in the action by the landlord and the notice of 
motion should set out his residence which it did not do. 

Elliott for landlord. 

Martin for execution creditor. 

Held^ 

^ That under the recent Act the equity practice in the 
matter should be followed. Rule 972 showed that it was 
intended that a notice by which a proceeding was in- 
stituted should show the residence of the party moving. 
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The notice of motion was defective but the landlord 
might have leave to amend. From what was said when 
the objection was taken there was no doubt the execution 
creditor knew the true residence, so the amendment might 
be made without costs. 

POLLOCK v. GOLDSTEIN. 

November 18, 1895.] [Bain J. 

Practice — New trial— Mistake of attorney. 

Application to set aside a verdict under Rule 654 of 
the Q. B. Act, 1895, which provides that '' any verdict or 
judgment obtained where one party does not appear at the 
trial, may be set aside by the Court, or by a Judge in 
Court, or by a Judge at the sittings, upon such terms as 
may seem fit." This case had been set down for trial on 
October 22, but it w^as arranged between the attorneys that 
it should be enlarged for one week. The attorney for the 
plaintif attended the Court and the same was enlarged for 
one week. The attorney of the defendant saw a report of 
the proceedings in a city newspaper in which it was stated 
the matter was enlarged for two weeks. On 28 October 
defendant's attorney attended at the Court House and ex- 
amined the list of cases set down for hearing on October 
29, and saw it was not on the list. On October 29 plain- 
tiff's attorney stated to the Prothonotary that the case 
should be on the list for that day and the Prothonotary 
accordingly placed the same on the list for trial on that 
day and subsequently at the sitting of the Court plaintiff's 
attorney, who also acted as counsel, appeared, when the 
case was tried and a verdict entered for the plaintiff. 
Defendant's attorney did not attend at the trial, for the 
reasons stated, nor did he know that the case had been 
tried and a verdict entered until he saw the account of the 
proceeding at the trial in the evening papers of October 
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Vol. vi, 



29. It had always been the intention of the defendant ot 
defend the action. 

Bonnar for plaintiff. 
Andrews for defendant. 

It was clear that the defendant should be given another 
opportunity to make his defence. The costs of the 
application to be costs to the plaintiffs in the cause. 



SUPREME COURT OF CANADA. 



VICTORIA HARBOR LUMBER CO. v. IRWIN, 
Ontario.1 [6 May, 1895 

Contract — Sale of timber — Delivery — Time for payment — Premature 

action. 

By agreement in writing I agreed to sell and the V. H. 
L. Co. to purchase, timber to be delivered " free of charge 
where they now lie within ten days from the time the ice 
is advised as clear of the harbor, so that the timber may 

be counted " Settlement to be finally 

made inside of thirty days in cash, less 2 per cent, for tha 
dimension timber which is on John's Island. 

Laidlaw Q. C. and Bicknell for appellants. 

McCarthy Q. C, and Edwards for respondent. 

Held— 

Affirming the decision of the Court of Appeal, that 
the last clause did not give the purchasers thirty days after 
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delivery for payment; that it provided for delivery by 
vendors and payment by purchasers within thirty days 
from the date of the contract; and that if purchasers 
accepted the timber after the expiration of thirty days 
from such date, an event not provided for in the contract, 
an action for the price could be brought immediately after 
the acceptance. 

Appeal dismissed with costs. 

ROBERTSON v. GRAND TRUNK RY. CO. 

Ont.] [24 June, 1895. 

Construction of statute— Railway Act, 1888 s. 246^ (3)— Railway Co — 
Carriage of goods— Special contract— Negligence— Limitation of lia- 
bility for. 

By s. 246 (3) of the Railway Act, 1888 (51 V. c. 29 
(D) '* every person aggrieved by any neglect or refusal in 
the premises shall have an action therefor against the 
Company, from which action the company shall not be re- 
lieved by any notice, condition or declaration if the damage 
arises from any negligence or omission of the company or 
its servants." 

Held— 

Affirming the decision of the Court of Appeal (21 Ont. 
Ajip. R. 004) and of the Divisional Court (24 0. R. 75), 
that this provision does not disable a railway company from 
entering into a special contract for the carriage of goods 
and limiting its liability as to the amount of damages to be 
recovered for loss or injury to such goods arising from 
negligence. Vogel v. Grand Trunk Ely. Co. (11 Can S.C. 
R. 612) and Bate v. Canadian Pacific Rly. Co., (15 Ont. 
App. R. 388) distinguished. 

The G. T. Ry. Co. received from R. a horse to be carri- 
ed over its line, and the agent of the Company and R, 
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signed a contract for such carriage, which contained this 
provision : " The company shall in no case be responsible 
for any amount exceeding one hundred dollars for each and 
any horse" etc. 

Moss^ Q. C, and Collier for appellants. 
Osler^ Q, C, and W. Nesbitt for respondent. 

Held— 

Affirming the decision of the Court of Appeal that the 
words " shall in no case be responsible " were sufficiently 
general to cover all cases of loss however caused, and the 
horse having been killed by negligence of servants of the 
Company, "R. could not recover more than $100, though the 
value of the horse largely exceeded that amount. 

Appeal dismissed with costs. 

TOWNSHIP OF COLCHESTER SOUTH v. VALAD. 
Ontario.] [24 June, 1895. 

fVacttce — Reference — Report of referee — Time for moving against— 
Notice of appeal^Cons. Rules 848, 84^ — Extension of time — Con- 
firmation of report by lapse of time. 

In an action by V. against a municipality for damages 
from injury to property by the negligent construction of a 
drain a reference was ordered to an official referee " for in- 
quiry and report pursuant to section 101 of the Judicature 
Act, and rule 552 of the High Court of Justice." The re- 
ference reported that the drain was improperly constructed 
and that V. was entitled to $600 damages. The munici- 
pality appealed to the Divisional Court from the report 
and the Court held that the appeal was too late, no notice 
having been given within the time required by Cons. Rule 
848, and refused to extend the time for appealing. A 
motion for judgment on the report was also made by V. to 
the Court on which it was claimed on behalf of the 
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municipality that the whole case should be gone into upon 
the evidence which the Court refused to do. 

WilsoUj Q. C, for the appellants. 

Douglas^ Q. C, and LangtoUy Q. C, for the respondent. 

Held^ 

Affirming the decision of the Court of Appeal, that the 
appeal not having been brought within one month from 
the date of the report, as required by Cons. Rule 848, it 
was too late ; that the report had to be filed before the 
appeal could be brought but the time could not be en- 
larged by delay in filing it ; and that the refusal to extend 
the time is an exercise of judicial discretion with which 
this Court would not interfere. 

Held also — 

Qwynne J. dissenting, that the report having been 
confirmed by lapse of time and not appealed against, the 
court on the motion for judgment was not at liberty to go 
into the whole case upon the evidence, but was bound to 
adopt the referee's findings and to give judgment which 
those findings called for. Freeborn v. Vandusen^ 16 Ont. 
C. R. 267, approved of and followed. 

Appeal dismissed with costs. 

LUNDY V. LUNDY. 
Ontario.] [24 June, 1895. 

Will^ Devise— Death of testator caused by devisee— Manslaughter, 

In action for a declaration as to title to land the de- 
fendant claimed under a deed from his brother who 
derived title under the will of his wife for causing whose 
death he had been convicted of manslaughter. 

S. H. Blake^ Q. C, for the appellants* 
Ayleiworth^ Q. C, and Murphy for the respondent. 
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Held— 

Reversing the decision of the Court of Appeal, (21 Ont. 
App. R. 560) Taschereau J. dissenting, and restoring the 
judgment of Mr. Justice Ferguson in the Divisional Court 
(24 O. R. 132) that the devisee having caused the death of 
testator by his own criminal and felonious act could not 
take under the will and that in such case no distinction 
could be made between a death caused by murder and one 
caused by manslaughter. 

Appeal allowed with costs. 

O'DELL V. GREGORY. 
Que.] [24 Junk, 1895. 

Appeal— Jurisdiction— Future rights — R.S.Cx. 13s s. 2g (^)— 56 V, c. 2^ 

By R S. C. c. 135 s. 29 (b), as amended by 56 V. c. 29 
(D) an appeal will lie to the Supreme Court of Canada 
from judgments of the Courts of highest resort in the Pro- 
vince of Quebec in cases where the amount in controversy 
is less than $2000, if the matter relates to any title to lands 
or tenements, annual rents and other matters, or things 
where the rights in future might be bound. 

Fitzpatrickj Q. (7., for the motion. 

McCarthy J Q. C, and Lemieux, Q. C, contra. 

Held— 

That the words " other matters or things" mean rights 
of property analogous to title to lands &c., which are 
specificially mentioned and not personal rights ; that "title" 
means a vested right or title already acquired though the 
enjoyment may be postponed ; and that the right of a 
married woman to an annuity provided by her marriage 
contract, in case she should become a widow, is not a right 
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in future which would authorize an appeal in an action by 
her husband against her for separation de corps in which, if 
judgement went against her, the right to the annuity 
would be forfeited. 

Appeal quashed with costs. 

BELL V. WRIGHT. 
Ontario.] [24 June, 1896. 

Solicitor — Lien /or costs — Fund in court — Priority of payment — Set-off, 

In a suit for construction of a will and administration 
of testator's estate, where the land of the estate had been 
sold and the proceeds paid into court, J., a beneficiary 
under the will and entitled to a share in the said funds, 
was ordered personally to pay certain costs to other 
beneficiaries. 

Armour^ Q.C., & McBrayne for the appellants. 

Lefroy & Beck for the respondents. 

Revising the decision of the Court of Appeal (16 Ont. 
O.R. 335) that the solicitor of J. had a lien on the fund in 
Court for his costs as between solicitor and client in 
priority to the parties who had been allowed costs against 
J. personally. 

Held— 

Also, that the referee before whom the administration 
proceedings were pending had no authority to make an 
order depriving the solicitor of his lien, not having been 
so directed by the administration order and no general 
order permitting such an interference with the solicitors' 
prima fade right to the fund. 

Appeal allowed with costs. 
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LIGGETT V. HAMILTON. 
Que.] 126 June, 1895. 

Partnership — Dissolution — IVindinj^ up — Extra services of one partner — 
Contract to pay for. 

L. and H. were partners in a business consisting of two 
branches, a dry goods branch under the care of H. and a 
branch for selling carpets which L. managed. The part- 
nership having been dissolved, each partner remained in 
charge of his own branch in order to wind it up, and in the 
final distribution L. charged against the firm a sum for 
commissions on collections and charges of management in 
his branch. 

Davidson^ Q. C, for appellant. 

GeoffrioUj Q, C, for respondent. 

Held— 

Affirming the decision of the Court of Queen's Bench, 
that there was no express agreement that L. iivasto be paid 
for extra services aud none could be inferred from the cir- 
cumstances ; that L. when he undertook to wind up the 
carpet branch must be understood to have undertaken to 
do it gratuitously ; and that he was not entitled to re- 
muneration because the work proved more laborious than 
he anticipated. 

Appeal dismissed with costs. 
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